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BARTLETT v. BARTLETT. ^S^''- 

April 18, 30. 
rilHIS was an appeal by the assignees of WiUiam Before The 
^ Owen Tucker, a bankrupt, from a decision of Vice- ^*'^''' •^""" 
Chancellor Stuart, holding that a share of a fund in b. assigned his 

Court had not passed to them as being within the order feversionary 
_ _. ..*..,, interest in a 

and disposition of the bankrupt. fund in Court 

to r., wbo ob- 
tained the 
The fund in question arose under the will of Nicholas common stop 

Bartlett, who thereby bequeathed to his wife Elizabeth afterwards' 

Bartlett and two other persons (whom he had appointed mortgaged this 
1. . -I VI i. ^ /x/%^1 «. interest to H., 

his executrix and executors) the sum of 6,000/. 3/. per but no fresh 

cent. Bank Annuities, upon trust to pay the dividends to ^^f^^^'^m 

the wife for life ; and after her death, as to one-fourth of became bank- 

the capital, upon trusts for the benefit of his daughter ™ye^nary * 

Matilda Bartlett and her children ; as to another fourth, interest came 

upon trusts for his daughter Sophia Bartlett and her i^n-^^e^ 

children; as to another fourth for his son James Bart- that it passed 

to his assignees 
Utt, and as to the remaining fourth for his son W. 22. in bankruptcy 

Bartlett; and in case any of them the said Matilda freejromthe 

^ ^^ mortgage, as 

Bartlett, Sophia Bartlett, James Bartlett and W. 22. having been 

Bartlett should die in the lifetime of the testator's wife, J^^ ^"^ ^l^l' 

and as to his daughters without leaving any children or i>osition at the 

child, then the testator gave the share or shares, both bankruptcy, 

original "^^^ ^}%^^ 
® sent of the true 

owner. Held, 

also, that this result was not prevented by the fact that T. had acted as the solicitor 

of H. in the mortgage transaction, and that U, relied on his doing whatever was 

necesuvy to make Uie security perfect, or by the fact that B. knew of the mortgage. 

Vol. I. B D.J. 




CASES IN BANKRUPTCY. 

1857. original and accruing, of each child so dying to all such 
of his other children as should be living at the death of 
his wife, in equal shares as tenants in common. 

After the testator's death the present suit was instituted 
for the administration of his estate, and, pursuant to a 
decree of l^th June 1845, the sum of 5931Z. 175. 5rf. 
Bank Annuities (being the residue of the 6,000/. like 
stock after making certain deductions), was carried over 
to " The account of the Defendant Elizabeth Bartlett, 
widow, and her children." 

Before this Sophia Bartlett had died a spinster, so 
that the trust of one-fourth of the ftind in favour of such 
of the testator's other children as should be living at the 
widow's death came into operation. 

By an indenture dated 5th March 1846, Josiah 
Bartlett, who was one of the seven children of the tes- 
tator then living, assigned to William Owen Tucker 
absolutely his contingent seventh share of Sophia*s fourth 
share of the fund. On 25th April 1846 the usual stop 
order was obtained. 

By an indenture dated 27th October 1849 Tucker 
mortgaged to Miss Holmes (now the wife of Captain 
Monypenny)^ as a security for 184/., the share assigned 
to him by the indenture of March 25th 1846. 

No stop order was obtained by Miss Holmes. There 
was some dispute whether Tucker was or was not em- 
ployed by her as her solicitor in the preparation of this 
mortgage, but it may be taken to have been proved that 
he was. 

On 26th October 1854 Tucker became bankrupt. 
The present Appellants were his assignees. 

On 26th September 1856 the testator's widow, who 

was 




CASES IN BANKRUPTCY. 

was tenant for life of the fund, died. At this time only 1857. 
five children of the testator were living, of whom Josiah 
Bartlett was one. 

By an order made in the cause on 19th December 
1856 provision was made for payment of certain costs 
and of the legacy duty on the fund, and it was then or- 
dered that the residue of the fund should be divided into 
twenty parts, and that one of such parts should be carried 
over in the cause to an account to be intituled ''The 
account of the Plaintiff Josiah Bartlett and JViUiam 
Owen Tucker and others his incumbrancers." The 
share, which was accordingly carried over,, amounted to 
9921. \28. \d. Bank Annuities. The assignment by 
Josiah Bartlett^ not having included his accrued shares, 
affected only five-sevenths of the last-mentioned sum. 

Josiah Bartlett and Captain and Mrs. Monypenny 
now presented a petition, praying that the 292/. \2s. Id. 
stock might be sold, the costs of all parties of the 
petition paid thereout, and the residue divided into seven 
parts ; that two of such parts might be paid to Josiah 
Bartlett ; that if the remaining five parts did not exceed 
what was due on the mortgage, they might be paid to 
Captain Monypenny^ but that if they did exceed it, then 
that the residue of them, after paying what was due on 
the mortgage, might be paid to the assignees. 

On 13th March 1857 Vice-Chancellor Stuart made 
an order on this petition, directing that the 992L \2s. \d. 
should be sold; two-sevenths of the proceeds paid to 
Josiah Bartlett and the remaining five-sevenths to 
Captain Monypenny, and that the assignees should pay 
the petitioners their costs of the petition. From this 
order the present appeal was brought. 

Mr. Chandless and Mr. Hardy, for the assignees. 

We clum this fund as having been within the order and 

Vol. I. c D. J. disposition 




4 CASES IN BANKRUPTCY. 

1857. disposition of the bankrupt at the time of his bankruptcy 
with the consent of the true owner. Choses in action 
are goods and chattels within the meaning of the re- 
puted ownership clauses in the Bankrupt Acts; Ryall 
V. Howies (a). They clearly are in the order and dis- 
position of the assignor till notice is given of the as- 
signmentyfor the debtor or holder of the fiind until notice 
may safely pay the assignor ; Stocks v. Dobson (b). A 
transfer of a chose in action is incomplete until notice ; 
JEtty V. Bridges (c). When the fund is in Court, instead 
of being in the hands of an individual, a stop order must 
be obtained, which stands in the place of notice to the 
holder ; Greening v. Beckford (rf), Matthews v. Gdbh (e), 
Warburton v. HiU(f). The rule that notice is necessary 
to take a chose in action out of the reputed ownership has 
been held applicable to debts in Jones v. Gibbons {g) and 
Gardner v. LacMan{h); to policies of insurance in Wil- 
liams V. Thorp (i), Duncan v. Chamberlayne (k\ Thomp- 
son v. Speirs (/) and West v. JReid (m) ; and to railway 
shares in JEx parte Boulton, in re Sketchley (n). It is, 
we submit, impossible to draw any substantial distinction 
between those kinds of choses in action and the present. 
The cases of Re Pole's Trust (o) and Re Rawbone's Be- 
quest {p) are against us, but we submit that those decisions 
run counter to the analogy of all the authorities, and cannot 
be supported. Ex parte Boulton (n) disposes of the point 
as to Tucker's being the solicitor of Mrs. Monypenny. 

Kinderley v. Jervis (y), Beavan v. Earl of Oxford {r)^ 

Watts 
(a) 1 Ves, sen, 348. (k) 11 Sim. 123. 

(h) 4 De G., M.^G.U. (/) 13 Sim 469. 

(c) 2 Y,ifC. C. C. 486. (m) 2 Hare, 249. 

(d) 5 Sim. 195. (n) Infra, p. 37. 

(e) 15 Sim. 51. (o) 2 Jur. N. 5. 685. 
if) Kay, 478. (p) 3 iiC. 4" J. 300. 
(g) 9 rci.410. iq) 22 Beav. 1. 
(A) 4 Af. 4- C. 129. (r) 2 Jur. N. S, 1121. 
(i) 2 Sim. 257. 
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Watts V. Christie (a) and Brearcliff w. Dorrington (b) 1857, 

were also referred to. ^^^/-'*i^ 

Bartlett 

Mr. Selwyn and Mr. Waller ^ for Captain and Mrs. Bartlett. 
Monypenny, 

We contend that an interest of this description does 
not come within the meaning of the words *^ goods and 
chattels/* as used in the 1^5th section of the Bankrupt 
Law Consolidation Act. The policy of the Act was to 
prevent traders from obtaining credit by a fictitious show 
of wealthy and does not apply to property of which there 
is no visible and notorious ownership. One of the 
grounds on which it was held in Ex parte Barclay ^ re 
Gawan {c\ in conformity with many previous decisions, 
that tenants' fixtures are not within the clause, is suffi- 
cient to support our case ; viz., that credit is not given 
owing to any appearance of wealth occasioned by the 
possession of such property. 

But supposing that an interest like this comes within 
the words goods and chattels, we submit that, being rever- 
sionary, it was not within the order and disposition of the 
bankrupt ; Ex parte Newton (rf), Re Rawbone's Be- 
gtiest(e). No cases go the length of deciding that a 
reversionary interest falls within the rules relating to 
order and disposition. And, as was intimated in Ex 
parte Barclay, the doctrine of reputed ownership ought 
not to be carried further. 

The assignees coming in under the bankrupt as 
claimants of an equitable chose in action must take it 
subject to all prior equities ; Ord v. White (/), Smith v. 

Parkes 

{a) 11 Beav. 546. (d) 4 Dea. ^ Ch. 138, 140. 

(6) 4 D« G. 4* Sm. 122. (f) ^ K, Sf J. 300. 

(«) 5 De G., M. 4- G. 403. {/) 3 Bear. 357. 
c2 
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1857. 

Bartlett 

V. 

Bartlett. 



Parkes{a). As between us and the bankrupt the as- 
signment was complete and nothing more remained to 
be done. Giving notice to a trustee is material with 
regard to priorities as between different purchasers ; but 
the assignment is complete as against the bankrupt 
without any notice, and therefore ought to be held so as 
against his assignees. Again, the fund, if in Tucker's 
order and disposition at all, was in the character of a 
quasi trustee for us, and in such a case the doctrine of 
reputed ownership does not apply; Walker v. Bur- 
nell{Jb). 



Supposing, however, that the Court is against us on 
all these points, we say that there was no consent of the 
true owners. Mere possession without that is not enough ; 
West V. Skip (c). We trusted to Tucker^ as our solicitor, 
to do all that ought to have been done to make our security 
perfect, and never consented to anything being omitted, 
nor were aware that anything had been omitted, which 
could tend to perfect our title; Ex parte Richardson {d). 
The assignees coming in under Tucker cannot claim a 
benefit from his having neglected his duty to us; Ex 
parte Smytk, in re Bromley {e). 

The decision in Pole's Trusts{f) is in our favour, and 
we submit that the Vice-Chancellor's reasoning in that 
case is sound, and that the law is there correctly laid 
down. 



Re Atkinson (g) was also referred to. 
Mr. Chandless in reply. 



{a) 16 Bew. 115. 
(h) 1 BougLZM. 

(c) 1 Ve$. ten, 243. 

(d) Buck. 480. 



The 

(«) 3 Af., D. 4 De G. 687. 

(/I 2 J«ir. N.S. 6S5. 

(g) 2 De G.y M. * G. 140. 
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7^ Lord Justice Knight Bruce. 
A sum of stock— I think 5,93 IZ. lis. 5d. Three per 
cent. Bank Annuities — stood in the name of the Ac- 
countant-General in trust in this cause, to a separate 
account; namely, to ^'The account of the Defendant 
Elizabeth BartUtt, widow, and her children,*' one of 
those children being the Plaintiff t/b^ioA Bartlettf whose 
only title — whose only connection with the fund was in 
respect of a contingent reversionary interest which he 
had in it equitably under the will of the testator in 
the cause, as one of his children by his wife the De- 
fendant Elizabeth Bartleit, widow, who was, under 
the will, entitled to the whole income for her life. It 
was only in expectancy upon her death, and only in the 
event of surviving her, that Mr. Josiah Bartlett was 
interested. In this state of things Mr. Josiah Bartlett 
sold, and by an indenture dated the 5th of March 1846 
assigned, his reversionary interest in a portion of the 
fiind to Mr. Tucker^ a solicitor, and they in consequence 
obtained irom the Court, in April 1846, what is called 
a stop order. It was of course an order in the cause, 
and is in these terms : — 

'' It is ordered that one undivided seventh part or 
share of the petitioner Josiah Bartlett of and in the one 
undivided fourth part or share, late of Sophia Bartlett 
deceased, of and in the 5,931/. 17^. 5d. Bank 3/. per 
cent. Annuities standing in the name of the Accountant- 
General of this Court, in trust in this cause, * The ac- 
count of the Defendant Elizabeth Bartlett, widow, and 
her children,' and the dividends, interest and proceeds 
accruing thereon from and after the decease of the said 
Defendant Elizabeth Bartlett, be not transferred, sold, 
paid out, or otherwise disposed of, without notice to the 
petitioner William Owen Tucherr 

This order was noted in the proper book at the office 

of 



1857. 
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1857. of the Accountant-General in the usual way, and must, 
I think, be taken to have been so in the same year. 

Mr. Tucker became bankrupt in 1854, and the as- 
signees under his bankruptcy are before the Court on the 
present occasion. Mrs. Bartlett the testator's widow, the 
equitable tenant for life of the fund, died in September 
1856: upon which event, as she was survived by Mr, 
Josiah Bartlett J the equitable title, under the assignment 
of 1846, to the portion of the fund assigned by it, 
became absolute and immediate; and had there been no- 
thing more in the case, the right of the assignees under 
Mr. Tucker's bankruptcy to receive the subject of the 
assignment would have been indisputable. It appears, 
however, that in the year 1840 Mr. Tucker mortgaged 
the subject to Miss Holmes, now Mrs. Mont/penny, so 
that, if there had been no bankruptcy, the right of that 
lady and her husband Captain Momjpenny to stand to 
the extent of the mortgage in the place of Mr. Tucker 
under the assignment of 1846 would have been clear. 
But it is said, on the part of Messrs. Whitmore and 
Barlow, the assignees under the bankruptcy, that the 
bankruptcy has made a material difference, and that they 
are entitled to the benefit of the assignment of 1846 as 
fully as if there had been no mortgage — an assertion 
founded, I need scarcely say, on the application or sup- 
posed application of the bankrupt law as to order and 
disposition and reputed ownership ; which application 
Captain and Mrs. Monypenny oppose and deny. Upon 
the death of Mrs. Bartlett it appeared, as I understand, 
that Mr. Josiah Bartletts share of the entire fund 
amounted to £92/. \2s. Id. Three per Cents., and ac- 
cordingly that portion of it was, under an order dated in 
December 1856, separated from the rest and carried over 
so as to stand in the name of the Accountant-General, in 
trust in the cause to an account intituled '^ The account 

of 



Bartlett 
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of the Plain tiflF Josiah Bartlett and William Owen 1867. 
Tucker and others his incumbrancers^*' and is now I 
believe so standing: of which sum of 292/. 12^. \d, v, 

stocky as I collect, two sevenths were not and the other ^^^''^^"''' 
five sevenths were affected by the assignment of 1846 to 
Mr. Tucker. This I repeat was done before March last, 
but whether upon notice to the assignees under the 
bankruptcy I am uncertain. Matters being thus circum- 
stanced, a petition in the cause was presented by Mr. 
Josiah Bartlett and Captain Monypennyy which prayed 
thus — [His Lordship here read the prayer of the petition, 
the effect of which is given above.] 

The petition having been amended in point of state- 
ment, but not as to the prayer, was heard in March last 
by one of the learned Vice-Chancel lors, when his Honor 
made upon it this order — [His Lordship here read the 
order under appeal.] 



The appeal before us is on the part of the assignees 
under the bankruptcy against the order just read, — those 
gentlemen not only denying the title of Captain and Mrs. 
Monypenny as against them, but insisting also that in no 
event, especially under a petition so framed, ought the 
costs to have been given as they were. The first ques- 
tion, then, is, whether the interest, which Mr. Tucker 
had taken under the assignment of 1846, was in his order 
and disposition and reputed ownership at the time of the 
bankruptcy. A stop order was not obtained after that 
of 1846. It is not proved or suggested that, before the 
bankruptcy, the Accountant-General,'the Court of Chan- 
cery, Mrs. Bartlett, or any of her children, or any trus- 
tee or executor of the will, had notice of the mortgage of 
1849, except that it is alleged to be capable of proof that 
Mr. Josiah Bartlett had, and I will assume, in favour of 
the Respondents, that Mr. Josiah Bartlett had, actual 

and 
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1857. 




and direct notice of the mortgage of 1849 before the 
bankruptcy. But I think the fact not for any present 
purpose material. He never was a trustee^ nor was he 
an executor^ and the assignment of 1846 was not by way 
of mortgage or security, but was absolute. It is true 
that, contingently before/ and, absolutely upon, the death 
of his mother, he had an interest in the fund beyond that 
portion of it which he assigned to Mr. Tucker; that 
she (the tenant for life) was living at the time of the 
bankruptcy and for more than a year afterwards, and 
that while she was alive no human being could know 
that she would not survive all her children ; but, as I have 
said, Mr. Josiah Bartlett was not a trustee or an execu- 
tor, and there was a residuary legatee of the testator, 
namely, the widow herself, who, one of his executors, 
was the only trustee or executor mentioned in the title 
of the account to which the whole fund as I have said 
stood : so that between the stop order and the bankruptcy 
the fund was not safe from transfer. It appears to me, I 
confess, that the interest in it, with which we are now 
concerned, was a personal chattel in the order and dis- 
position and reputed ownership of Mr. Tucker at the 
time of his bankruptcy. But it is said not to have been so 
with the consent or permission of the true owner. This 
I fear cannot be maintained, for whether Mr. Tucker was 
the solicitor of Miss Holmes in the transaction of her 
mortgage or not, he does not appear to have practised 
any fraud or deception or suppression upon or towards 
her. Mr. BacorCs case under the bankruptcy of Mr. 
Sketchley, recently decided here, was, I continue to think, 
correctly determined by my learned brother and myself; 
nor need I repeat the observation on Mrs. SmytKs case, 
under Mr. Bromley's bankruptcy, which I made on that 
occasion. It seems to me that the consent and permission 
existed here, and that the assignees* title must prevail 
against the claim of Captain and Mrs. Monypenny. I 

think 



Bartlett. 
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think that to hold otherwise would be substantially incon- 1857. 
sistent with Ryall v. Rowles, with Hennessey's Case (a), bartlbtt 
and with other authorities. It may be that this conclu- _ o. 
sion is opposed to the cases, or one or more of the cases, 
cited at the Bar during the argument on the part of 
Captain and Mrs. Monypenny. So far, however, if at 
all, as they support the claim of Captain and Mrs. Mony 
fenny in the present contention, I consider myself not at 
liberty to follow them. 

Hie Lord Justice Turner. 
This is an appeal by the assignees of William Owen 
Tucker^ a bankrupt, from so much of an order of the 
Vice-Chancellor Sir J, Stuart, made upon the petition of 
Jonah Bartlett and William B. Monypenny y and dated 
13th March 1857, as orders that five-sevenths of the 
produce of a sum of 292/. \2s. \d. Bank 3/. per cent 
Annuities standing in the name of the Accountant-General 
in trust in this cause, '^ The account of the Plaintiff 
Josiah Bartlett and William O. Tvxiher and others his 
incumbrancers," should be paid to W. B. Monypenny^ 
and that the Appellants, the assignees, should pay the 
costs of the application. It appears that in the month of 
March 1846, the Plaintiff .7. Bartlett was entitled, con- 
tingently upon the event of his surviving his mother, 
Elizabeth Bartlett^ to one-seventh of one-fourth of 
5,9312. Vts. 5d, Bank 3L per cent Annuities, then stand- 
ing in the name of the Accountant-General in trust in this 
cause, ** The Account of the Defendant Elizabeth Bart- 
lettf widow, and her children ;" the Defendant E. Bart-^ 
lett, widow, being entitled for her life to the income of 
the whole of the fund : that by an indenture dated 5th 
March 1846, the Plaintiff Josiah Bartlett assigned the 
one-«eventh of one-fourth to which he was thus entitled 
to W. O. Tucker: that W. O. Tucker thereupon ob- 
tained 

(«) 2 Dru, ^ War, 555. 
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1857. tained a stop order upon the fund, the purport of which 
has been stated by my learned brother : that W, O. Tucker 
afterwards, by an indenture dated the 27th October 
1840, mortgaged the one-seventh of one-fourth of the 
fund which had been assigned to him by J. Bartlett to 
Caroline Holmes (who subsequently intermarried with 
the Petitioner W. JB. Monypenny) for securing the sum , 
of 184/. and interest : that no stop order was obtained 
upon this mortgage, and no regular notice of it was 
served upon any party, but it is alleged that Josiah 
Bartlett knew of the mortgage : that in the year 1 854 
W. O. Thicker became bankrupt, and that the Appellants 
are his assignees: that W. O. Tucker was a solicitor; 
that he acted as the solicitor of Caroline Holmes before 
the mortgage to her was made and up to the time of his 
bankruptcy, and that he prepared the mortgage in ques- 
tion on the behalf of Caroline Holmes, and was relied 
on by her to do all that was necessary to complete it : 
that in September 1856, Elizabeth Bartlett died, and that 
the Plaintiff Josiah Bartlett having then, by the happen- 
ing of contingencies, become entitled to one-fifth instead 
of one-seventh of the one-fourth of the 5,931/. 17^. 5d. 
Bank 31. per cent. Annuities, it was by an order dated 
the 19th December 1856 ordered, that one-twentieth 
part of that fund should be carried over to the account of 
" The Plaintiff Josiah Bartlett and W. O. Tucker and 
others his incumbrancers :" that in pursuance of this order 
2921. I2s. Id. Bank 3/. per cent. Annuities was carried 
over accordingly, as and for the one-twentieth part of the 
fiind, and that a petition having been thereupon pre- 
sented by the Plaintiff J. Bartlett and TT. B. Many- 
penny, the prayer of which has been stated by my learned 
brother, and having been served upon the Appellants 
the assignees of W. O. Tucker, the order under appeal 
was made upon that petition, notwithstanding the op- 
position of the assignees, who contended that the five- 
sevenths 
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sevenths of the fund belonged to them, under the 125th 
section of the Bankrupt Act. as having been in the order 

Bartlett 

and disposition of W. O. Tucker, the bankrupt, at the v. 

time of his bankruptcy, with the consent and permission Bartlett. 
of the true owner. 

Upon the argument of the appeal some doubt was 
suggested whether a contingent reversionary interest fails 
within the description of goods and chattels in the above- 
mentioned section of the Act; but the words ''goods 
and chattels'' are words of most extensive import. Unless 
controlled by the context, they comprise all the personal 
estate of whatsoever nature or description. I see nothing 
in the context of this Act to control them ; and looking 
to the general import of the words and to what was said 
in the case of Ryall v. JRowles, I do not think — speaking 
with all respect to the contrary opinion said to have 
been expressed upon the subject in JRe Rawbone's 
Trust — ^that any serious doubt can be entertained upon 
this point 

The Respondents to this appeal relied much more 
strongly upon the point that this contingent reversionary 
interest was not in the order and disposition of the 
bankrupt Tucker with the consent and permission of the 
true owner, the mortgagee, and in this no doubt they are 
supported by the opinion of the learned Judge from 
whose judgment this appeal is presented. But the Re- 
spondents did not rest their case wholly upon the learned 
Judge's opinion. They said that it could be shown that 
Josiah Bartlett knew of the mortgage ; and certainly if 
the rights of the Respondents could be improved by 
proof of such knowledge on his part, we should not be 
justified, under the circumstances of this case, in reject- 
ing such proof. I think, however, that it is wholly im- 
material whether Josiah Bartlett did or did not know of 

the 
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the mortgage. He had parted with his whole interest in 
the fund in question. He was not a trustee of that 
fund. He was under no obligation or duty to inform the 
Court that the mortgage had been made. He could 
incur no liability by withholding that information ; and 
it does not seem to me, therefore, that the case can be 
altered by his having known of the mortgage, if he did 
in fact know of it. 

The case then must be decided upon the materials as 
they stand before us and as they stood before the Vice- 
Chancellor, and I regret to say that I cannot agree in 
the conclusion at which the Vice-Chancellor has arrived. 

Looking at the question upon principle, what is the 
object of the enactment ? Clearly to prevent credit being 
obtained by an apparent ownership, assumed with the 
consent and permission of the true owner. To confine 
the enactment to cases in which there is a visible owner- 
ship would be to subvert decisions without end upon the 
subject, nor would it be consistent with the object of the 
enactment, for credit may be got as readily upon pro- 
perty in which there is not, as upon property in which 
there is, a visible ownership. Considering then the 
enactment to extend to personal chattels in which there 
is no visible ownership, when (to adopt the language of 
the Statute) is a bankrupt to be said with the consent 
and permission of the true owner to have had in his pos- 
session, order or disposition goods and chattels of this 
description whereof he was the reputed owner or whereof 
he has taken upon himself the sole alteration or dispo- 
sition as owner ? How is the true owner to prevent the 
reputed ownership ? How can it be prevented otherwise 
than by notice to the person who is under liability in 
respect of the chattels ? The law has said this is the 
mode of preventing reputed ownership as to debts ; and 

is 
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is there to be one law as to debts and another as to 1867. 
legacies ? The plain object of the Statute is, that the 
true owner shall not permit the order and disposition to 
remain with the bankrupt ; and if he does not take the 
steps which are necessary to prevent it, surely he must 
be taken to permit it. To apply these observations to 
the case before us. Tucker, the bankrupt, was absolutely 
entitled to this fund by the assignment and the stop 
order. He mortgaged it. The mortgagee then became 
the true owner. The mortgagee might, if she had 
thought fit, have applied to the Court for a stop order. 
Neither she nor her husband did so. It is not denied 
that if Ihicher had sold or mortgaged his interest to 
another person, and his vendee or mortgagee had ob- 
tained a stop order, the vendee or mortgagee would have 
been entitled to the fund. Can it then b6 said that the 
fund was not in the order and disposition of Ihicker? 
The Vice- Chancellor seems to have considered that 
notice was material only upon the question of priority, 
but I cannot agree with him in this. No doubt it is 
material, and most material upon that question, but it is 
certainly not less material with reference to bankruptcy 
to prevent the operation of this enactment. Again, the 
Vice-Chancellor treats the assignees as standing in the 
place of the bankrupt and entitled only to an equity of 
redemption, but in this view of the case no effect is given 
to the statutory title of the assignees under this enact- 
ment. Looking therefore to the purpose of this enact- 
ment and to the facts of the case, without reference to 
decided cases, this reversionary interest ought in my 
opinion to be considered to have been in the order and 
disposition of Tucker, with the consent and permission 
of Mr. and Mrs. Monypenny the true owners ; but then it 
has been said, that the weight of authority is m favour 
of the Vice-Chancellor's decision. I have, therefore, 
looked into the cases which appear to have been cited 

before 
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1857. before his Honor, and which were cited in the argument 
^^"'^'^^^ before us, and, upon examining those cases, I think, 
V, that, so far from their being in favour of this decision, 

Bartlett. jj^gy j^j,g decidedly opposed to it. It is true, as observed 
by the Vice-Chancellor, that Lord Hardwicke, in West 
V. Skip (a), says that possession alone will not be suffi- 
cient to bring a case within the operation of this enact- 
ment, but that is not all which Lord Hardwicke has said. 
What he really said was this, that possession alone will 
not be sufficient without proof of the consent of the real 
owner to leave the goods in the power of the bankrupt, or 
a laches in letting them remain there so as to gain him a 
false credit. It is also true that Lord Mansfield, in Walkei* 
V. Bttrnell{b), takes the same view of the law as to the 
effect of possession alone ; but the case before Lord Mans- 
field was a case of agency, and the assignees succeeded 
in that case upon the ground that the bankrupt was their 
agent. This decision, therefore, certainly cannot be sup- 
ported upon the authority of those cases. The other 
cases cited in favour of the Respondent's position were. 
In re Atkinson {c), Ex parte Richardson {d) and Ex 
parte Newton(e) ; but the case of In re Atkinson does not 
touch this question. It was decided both by my learned 
brother and by Lord St. Leonards upon the construction 
of the then Insolvent Act, without reference to any 
question of order and disposition. The case of Ex parte 
Richardson will also I think, upon carefully examining 
it, be found to have as little bearing upon this point. In 
that case it appears that the bankrupt before his bank- 
ruptcy had written to the agents of the mortgagee, who 
in the body of the report are by mistake stated to have 
been his agents (a mistake corrected by the judgment), 

desiring 

(a) 1 Vet. sen. 243. {d) Buck. 480. 

(6) 1 Daugl. 317. (e) 4 D. 4* C. 138. 

(c) 2 De G., M. ^ G. 140. 
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desiring that a power of attorney might be obtained for 1867. 
the sale of the mortgaged stock, in order that the pro- 
ceeds might be paid to the mortgagee ; and the power of 
attorney was not obtained only in consequence of a re- 
presentation that the stock could not be transferred before 
the long vacation ; but in fact it was transferred with- 
out the knowledge either of the mortgagor or the mort- 
gagee. It was clear^ therefore, that the stock was never 
intended to remain in the power of the mortgagor and 
did not so remain with the mortgagee's consent or per- 
mission ; and it was upon this ground, as I understand 
the judgment, the case was decided. There remains, 
then, only the case o( Ex parte Newton, and in that case 
the Court of Bankruptcy appears to have proceeded on 
a mistaken supposition that the assignment to the bank- 
rupt passed nothing without notice to the trustee. I 
think, therefore, that no weight ought to be given to these 
cases in the determination of the question before us ; but 
if any weight was due to these cases, I think far greater 
weight is due to the authorities to which my learned 
brother has referred, and which, in principle at least, are 
supported by numerous other cases. It was attempted, 
on the part of the Respondents, to support their case by 
reference to Ord v. White (a) and cases of that class ; 
but those cases cannot prevail against the express pro- 
vision of the Bankrupt Act. 

There remains then only the point as to the bankrupt 
having been the solicitor of Mrs. Monypenny, on which 
point the case of Ex parte Smyth was referred to ; but 
that point was disposed of in the recent case in the matter 
of Sketchley (6), and my learned brother then stated his 
view of the case of Ex parte Smyth. It is unnecessary, 
therefore, for me to say more upon this point, than that 

I 

(a) 3 Bear, 357. (6) Infra, p. 37. 
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1857. 




I adhere to the decision in the matter of Shetchley, And 
upon the whole this order must be varied, by directing 
the five-sevenths to be paid to the assignees and dis- 
charging the order as to the costs ; the costs, if paid, to 
be refunded. 



DAY V. DAY. 

June 5. 

Before The ^T^HE question in this case was, whether a sum of money 
LoRDi -1- payable out of the fund in Court in this adminis- 

JUBTICEB. ^ ^ ' 

In June T. tration suit to Mr. William Owen Tucker ^ the solicitor 

tiie solicitor of of the Plaintiffs, for his costs, passed to his assignees as 
the PlaintiflRi , . ^ . , . . . -i , ,. .. , . 

inanadminii- having been withm his order and disposition at the time 

*"***'*Ldh*' ^^ ^'^ bankruptcy, or to a benefit society called the 
cosu as a le- " United Kingdom Benevolent Annuity Fund" under a 
debt^ Notice Particular assignment. The case came before the Court 
of this assign- on appeal from the Master of the Rolls, who had decided 
given to the ^^ favour of the assignees in bankruptcy ; but their lord- 
Plaintifiband ships, on the appeal coming on before them on 6th May^ 
tors of the tes- directed it to stand over, with liberty to the Appellants to 
tator in the adduce fresh evidence ; and it now came on again with 
Avgutt an fresh evidence of such a character as to make this sub- 
^e In fat- stantially an original hearing, 
ther directions 
for payment to 
r. of the 
Plaintifi' 
costs out of 
the funds 
brought and to 
be brought 
into Court, 

after satisfying certain prior demands. In October T. became bankrupt. The fund 
in Court, at the times of the order on further directions and of the bankruptcy, was 
insufficient to pay the charges prior to 2\'8 costs, but in January following a fund 
was brought in by the executors applicable to payment of those costs. No stop-order 
was ever obtained by the assignee of the costs. 

HtH that this fund did not pass to the assignees in bankruptcy as having been 
within the wder and disposition of the bankrupt with the consent of the true owner, 
but belonged to Uie assignee of the costs. 



The Appellants were the members of the committee of 
the above-named society, and as such committee they 
had on 6th January 1844 advanced to Mr. Tucker the 

sum 
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sum of 350/., on the security of a promissory note and of 1857. 
a policy of assurance on his life. The note was renewed 
from time to time, and on 8th June 1854 Mr. Tucker ^ 
being pressed for payment or security, gave to the 
Appellant G. P. Pocock, as one of the committee of the 
society, a memorandum in the following form : — 

'' June 8th, 1854^. 
•* Dear Sir, — In consideration of your having this day 
renewed my promissory note for one month, I hereby 
consent and agree to assign by way of charge the costs 
due to me in a Chancery suit, amounting to upwards of 
400/. ; and in which suit the Master has made his report 
and the cause is set down to be heard before the Master 
* of the Rolls ; and there is a fund at the Accountant- 
General's to the credit of the cause Day v. Day : and 
remain, 

*' Dear Sir, 

'* Yours, &c., 

" W. O. Tucker." 

On 4th August 1854 the cause came on for further 
directions, and by order of that date it was ordered, that 
out of 326/. 2s. Id. stock and 231. 4s. 9d. cash, standing 
in trust in the cause, the sums of 159/. lOs. 5d. stock and 
11/. 105. 9d. cash should be transferred and paid to the 
Defendant Stephen Buckland, and that the Defendant J. 
Z. Payton, one of the executors of the testator in the cause, 
should on or before 10th November then next bring into 
Court 553/. 7s., the amount of what was found due from 
him to the testator's estate. It was then ordered, that, 
out of the monies thus to be brought into Court, and the 
residue of the cash in Court and the monies to arise from 
the sale of the residue of the stock, the costs of the tes* 
tator's personal representatives should first be paid ; and 
that out of the cash which would remain after those 

Vol. I. D D.J. payments. 
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1857. payments, the costs of the Plaintiffs^ together with what 
they should pay to certain of the Defendants whose costs 
they were directed to pay, should be paid to Mr. W, O. 
Tucker, the Plaintiffs' solicitor. 

On the 7th October following Tucker was adjudged 
bankrupt. 

The 553/. Ts, which Pat/ton was ordered to bring into 
Court was not brought in till January 1855. After 
this, when the transfer and payment to Buckland had 
been made and the costs of the personal representatives 
taxed and paid, there remained in Court only 309Z. 14«.6d. 
cash ; so that all the funds which were in Court before 
January 1855 were exhausted in payment of claims 
having priority to the Plaintiffs' costs. 

The costs of the Plaintiffs were taxed at 408Z. 155. 6f/. 
and those of the Defendants, whose costs the Plaintiffs 
were ordered to pay, at 76/. 1&. 6rf. 

The Appellants, as the committee of the Benevolent 
Annuity Fund, then presented their petition in the cause 
for payment to them of the cash in Court, they under- 
taking to pay the costs which the Plaintiff had been 
ordered to pay, after which the money would not be 
sufficient to pay what was due to them on the security 
from Tucker, 

The Master of the Rolls on 26th February 1857 
ordered payment of the fund to the official assignee of 
Tucker, after providing for the costs of both parties, 
holding that it had passed to the assignees as having 
been within Tucker's order and disposition at the time of 
his bankruptcy, with the consent of the true owner, in- 
asmuch* as no stop order had been obtained. No evi- 
dence was adduced before the Master of the Rolls that 

notice 
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noUce of the security had been given to any onei nor did 1857. 
the petition allege the giving of any notice. ^" 

V. 

The Petitioners appealed on the authority of the deci- Day. 
sion of yice-Chancellor Stuart in Bartlett v. Bartlett, 
and of some other recent decisions ; but before the appeal 
came on to be heard the decision in Bartlett v. Bartlett 
was reversed on appeal (a). When the present appeal 
came on to be heard on 6th May, it was stated at the 
baTj that notice of the security had in fact been given to 
the Plaintiffs and to the personal representatives of the 
testator ; and the Court, at the request of the Appellants, 
directed the appeal to stand over, with liberty to them to 
adduce evidence that such notice had been given. 

Tucker by an affidavit deposed, that he instituted the 
suit in consequence of instructions received from a Mr. 
Crawley, an agent of the Plaintiffs, and had never had 
any direct communication with them, all communica- 
tions being made through Mr. Crawley; that a notice 
in writing of the security to the Appellants, which notice 
was produced, had been delivered by him to R. F. 
Thompson, who acted as his process server, with in- • 
structions to serve it on Mr. Crawley and on the personal 
representatives and their solicitors, which instructions 
the deponent believed had been acted upon; and that 
R. F. Thompson had since died. . Mr. Crawley deposed 
that to the best of his belief he received a copy of the 
notice in June 1854, and shortiy afterwards informed the 
Plaintiffs of it. No clear and direct proof that the notice 
had been received by the executors or their solicitors could 
be obtained, but the evidence tended to show that it had. 

Mr. Sebvyn and Mr. Nalder, for the Appellants. 

We do not dispute the decision on the appeal in Bart- 

lett 
(fl) Sufn'Ot V . 

d2 



Day 

V. 
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1857. lett v. Bartletty but we contend that this case is com- 
pletely distinguishable from that. At the time when the 
assignment was made there was no fund in Court appli- 

^^^- cable to the payment of these costs, nor was there at 
the time of the bankruptcy — the whole of the fund then 
in Court having been exhausted by charges having 
priority over the Plaintiffs' costs. The Petitioners did all 
they could. The costs, we submit, were at the time of the 
assignment a mere personal debt from the Plaintifis^ and 
nothing more, no order having been made for payment of 
them out of any fund ; and if so, notice to the Plaintiffs, 
who were the debtors, was all that was necessary. If, 
however, they are to be treated as having been a charge 
on the fund out of which they were ultimately directed 
to be paid, notice to the executor in whose hands that 
fund then was completed the security. A stop order 
could not have been obtained at the time when the se- 
curity was taken, for^ as there was no order for payment 
of costs, the Petitioners had no interest in the fund on 
which to ground a stop order. Had they applied for one 
after the hearing on further directions, it could not have 
been drawn up before the long vacation. 

Mr. Chandless and Mr. Hardy, for the assignees. 

A prospective stop order, extending to funds to be 
brought into Court, might have been obtained. The 
memorandum does not treat the costs as a mere personal 
debt, but refers to the fund, and the Petitioners were 
bound to do all they could to make their lien upon it 
complete. The propriety of obtaining a stop order is 
shown by the fact, that the absence of it left Tucker at 
liberty to show to the world an order for payment of 
the costs to himself. At the time of his bankruptcy he 
might have obtained advances on the credit of that order. 
If the executors had any duty imposed on them by the 
notice, which, we submit, is not the case, still if they failed 

to 
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to discharge it, that does not excuse the Petitioners for 
not doing all that they could. The evidence, moreover, 
does not show that the executors received the notice. 
The Plaintiffs had never been ordered to pay these costs, 
and notice to them was of no use. The case, we submit, 
is governed by Bartlett v. Bartlett. 

The Lord Justice Knight Bruce. 

This, though in form, is not substantially a case of 
appeal ; it is substantially an original petition, for the 
materials on which we decide it were not before the 
Master of the Rolls. 

During the argument, the case of Bartlett v. Bartlett 
was mentioned more than once. I continue to be of 
opinion, that that case as decided by the Lords Justices 
was rightly decided ; but the present controversy is, I 
think, importantly different from that. Here Mr. 
Tucher^ a solicitor, had been employed several years by 
the Plaintiffs in an administration suit of Day v. Day^ 
and being pressed for money in May and June 1854, or 
in one of those months, he gave to the Petitioners an 
equitable security on the costs due to him as the solicitor 
of the Plaintiffs in that cause — a security which, subject 
to the questions of want of notice and want of due dili- 
gence, was undoubtedly effectual. At the time when this 
security was given, no decree or order had been made, 
directing or providing for the payment of these costs or 
any of them, by any person, or out of any fund, Mr. 
TSicher^s only remedy for them was against the Plaintiffs 
personally, but there was a reasonable hope that payment 
of them out of the fund would be ordered. It therefore 
occurred to Mr. Tucker and the Petitioners, or one of 
them, that it would be prudent that notice should be 
given to an agent of the Plaintiffs, and to the Defendants, 
the executors of the testator whose unlucky estate was in 

course 
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1857. course of annihilation by means of an administration suit| 
and to their solicitors ; and it appears, that at the time 
Mr. Tucker directed a person in his employment, as clerk 
or otherwise, to serve notices on all accordingly. That 
gentleman is dead, and the question is, that fact being so, 
whether it is a legitimate inference from the materials be- 
fore us, that notice was given by him to all those persons. 
I am satisfied by direct evidence that it was given to some 
of them, and am satisfied that the legitimate inference 
from the whole evidence is, that it was given to all. This 
was in June 1854. Early in August following the cause 
was heard for further directions, and provision was made 
as to a small fund already in Court, and another fund 
which was to be brought in ; and it was directed that, afler 
providing for prior purposes, the funds should be applied 
in payment of Mr. Tucker's costs. It happened that a 
fund which ought to have been brought into Court in 
November was not brought in till January; but this 
is not material, for in October the bankruptcy of Mr. 
I\icker took place. It appeared, when the fund had 
been brought in, that the whole amount which was in 
Court before the bankruptcy was insufficient- to pay the 
charges prior to Tucher^s costs ; and, therefore, neither 
before nor at the bankruptcy was there one shilling in 
Court applicable to the payment of that demand. After 
that time, however, a fund came into Court, which has 
enabled these costs to be in part provided for ; and the 
question is, whether the sum payable in respect of them 
was within the order and deposition of the bankrupt at 
the time of his bankruptcy with the consent of the true 
owner, the contention of the assignees being, that a stop 
order, or something analogous to a stop order, should have 
been obtained, to take this sum out of the reputed owner- 
ship of the bankrupt. 

Was there then any default on the part of the Peti- 
tioners ? 
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tioners? If the notices were given which I have sup- 1857. 
posed, all was done that could be done ; for not only was 
there no fund in Court, but no order for payment of any 
costs had been made. I am of opinion, that the Peti- 
tioners were not bound to apply to the Court before the 
4th of August, nor to know when the cause was heard 
for further directions, but that it was the duty of Tucker 
and the executors to see that an order was not made for 
disposing of the fund in derogation of their rights. In 
a sense the fund may have been within the order and dis- 
position of Thicker at the time of his bankruptcy, but was 
It so with the consent of the true owners ? I am of opinion 
that it was not, for that they had omitted nothing which 
it was reasonably incumbent on them to do. I think, 
therefore, that, consistently with all the cases which we 
followed in JBartlelt v. Bartlett, this case may be decided 
in favour of the Petitioners, but on materials which were 
not before the Master of the Rolls. 

The Lord Justice Turner. 

The question is, whether this fund was. within the 
order and disposition of the bankrupt at the time of his 
bankruptcy with the consent of the true owner. Now in 
truth this fund did not exist as a fund for payment of 
costs at the time of the bankruptcy, for it never came into 
Court till after that time. The costs comprised in the 
security were a debt due from the Plaintiffs personally, 
and the debtors had notice of the assignment. I think, 
therefore, that the case must be decided in favour of the 
Petitioners. 



26 



CASES IN BANKRUPTCY. 



1857. 



Ex parte RAFAEL DEL SAR, GUSTAVE IM- 
BERT and GEORGE KOHLSTEDT. 

In the matter of LATHAM, 

npHIS was an appeal by Rafael del Bar Ghistave 

Imbert and George Kohlstedt^ who carry on business 

at Buenos Ayres under the firm of '' Renner del Sar 

and Imbert,'' from two orders of Mr. Commissioner 

June, ten bills StevcTison, refusing to allow them a lien on the proceeds 

on Latham 
Brothers of 
Liverpool, the 
sellers giving 
an express as- 
surance that 
the? would 
make remit- 
tances to Xt- 



JprU 17, 25, 
A%1. 

Before The 

Lords 
Justices. 

S. & L of 
Buenot Ayres 
bought from 
Latham 8t Co. 
of that place, 
in May and 



of certain bills of exchange, under the following cir- 
cumstances. 



as 



The bankrupts carried on business at Liverpool 

merchants, under the firm of Latham Brothers. They 

also carried on business at Buenos AyreSy under the 

verpool to meet firm of Wilfred Latham and Co. The two firms held 

UiAugMt themselves out to the world as distinct firms, but it was 

Latham Bi Co. deposed to by Edwin Latham, one of the bankrupts, 

bUls to LaMam that the interests, assets and liabilities of the firms were 

Brothers, with ^jjg g^^g . ^^^ j^ appeared from his evidence, that the 
a letter speci- ' ^^ ' 

fically appro- two 

priatmg them 

to meet the first &we of the purchased bills. On 8th August Latham Brothers became 
bankrupt. On 1st September, Latham & Co., not knowing of the bankruptcy, de- 
spatched other bills to Latham Brothers, with a letter appropriating them to meet the 
other five purchased bills. There was evidence to show that the firms of Latham & Co. 
and Latham Brothers were identical. 

Held, that the first remittance was effectually appropriated to meet the first five 
purchased bills, whether the drawing and accepting houses were identical or not, and 
that the assignees of Latham Brothers held it for S. & I. to the extent of what was 
due on those bills. 

Whether the second remittance, having regard to the time when it was made and to 
the time of tlie bankruptcy, was efiectually appropriated to meet the latter five pur^ 
chased bills, gua:re. 

A motion by S. & L before the Commissioner for an order to give effect to their 
lien was dismissed. Their solicitors in England, some months aflerwards, having 
obtained fresh information, renewed the motion upon evidence giving a materially 
different character to the case. Held, that the Commissioner was not precluded by the 
12th section of the Bankrupt Law Consolidation Act from dbpoeing of the second 
application on the merits. 
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two brothers, Edtoin and Wilfred Latham, were the sole 
partners in each, and that Austin Latham, who con- 
ducted the Buenos Ayres business, was not a partner, 
but only a managing clerk. 

On 1st May 1865, the Appellants bought from the firm 
of Wilfred Latham and Co. five bills of exchange of that 
date, for different sums, amounting to 1,200/., drawn 
by Wilfred Latham and Co. on Latham Brothers, at 
nmety days sight, and payable to the Appellants or their 
order. 
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In re 

Latham. 



On 30th June 1855, the Appellants bought from 
Wilfred Latham and Co. five other bills for different 
sums, amounting in the whole to 1,000/., also drawn 
by Wilfred Latham and Co. on Latham Brothers, and 
payable to the Appellants or their order. 

All the bills thus purchased were indorsed by the 
Appellants to correspondents of theirs in Europe, and 
forwarded to them to be presented for acceptance. 

The first five bills were accepted on different days in 
June 1855. On 26th July, Latham Brothers stopped 
payment, but no act of bankruptcy was committed. On 
8th August, they were adjudged bankrupts on their own 
petition. The latter five bills did not reach England till 
after the bankruptcy, and consequently were not ac- 
cepted. 

On 1st August 1855, Wilfred Latham and Co. wrote 
to Laiham Brothers a letter, inclosing two bills of ex- 
change for 1,471/. \hs. in the whole. The letter was in 
part as follows : — 

'^ We beg to hand you inclosed firsts of exchange as 
follows [here followed the particulars of two bills for 

1,136/. 
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Ex parte 
Imbert. 

In re 
Latham. 



1,136/. U. 9d. and 335/. I3s. 3d.], to our order and en- 
dorsed to you, remitted specifically to meet the maturity 
of our drafts on you, Nos. 788, 789 and 791 ... 795, 
dated 1 May, at 90 days, for 1,450/. sterling." The 
first five of the bills purchased by the Appellants were 
among the bills of which the numbers were given in 
this letter. 



On 1st September 1855, Wilfred Latham and Co. 
wrote to Latham Brothers a letter inclosing a bill for 
1,000/., and which was in part as follows: — 

" We beg to hand you inclosed first of exchange for 
1,000/. at 90 days, drawn by Messrs. Hughes Brothers 
on Messrs. Haycrofts and Pethich, order of Mr. Julia 
Panthon, indorsed to us, and by us to yourselves. This 
remittance we make to cover our drafts upon you for a 
like amount per mail oi July, say numbers 811 — 815, to 
the order of Messrs. Renner del Sar and Imbert, 90 
days." 

The bills remitted in both letters were received by the 
assignees, who claimed to retain the proceeds as part of 
the estate of the bankrupts. The Appellants, on the 
other hand, claimed the proceeds of the first remittance 
to the extent of 1,S00/., and the whole of the second as 
having been specifically appropriated to meet the bills 
purchased by them. 

On the above materials the Appellants gave notice of 
motion in the District Court of Bankruptcy, for an order 
to give effect to their claim, and on the 3rd June 1856, 
the Commissioner made an order, of which the material 
part was as follows : — 

'* It appearing from the afiidavit in support of the said 
notices, that the special remittance and covering bills 
in the said notice of motion mentioned were sent ex- 
clusively 
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clusively by the manager to several of the said bankrupts, 
and not in pursuance of any contract with the applicants, 
and no assent by the said bankrupts or their assignees to 
the payment of the said remittances having been proved 
or suggested by the said applicants, this Court doth order 
that the said notice be dismissed with costs/' 



1857. 

Ex parte 
Imbert. 

In re 
Latham. 



The solicitors acting for the Appellants were not 
aware at the time, that any other facts of importance 
could be discovered, and they forthwith prepared a peti- 
tion of appeal ; but before it was presented, they were 
informed that Mr. Kohbtedt, one of the Appellants, who 
was the person by whom the purchase of the bills had 
been negotiated, was on his way to England from Buenos 
Ayres, and they therefore suspended the appeal* He 
arrived in England in August 1856. 

On S8th January 1857, the Appellants gave a notice of 
motion in the District Court of Bankruptcy to the same 
effect as the former. Mr. Kohlstedt, in support of it, 
deposed as follows : — 

'^ That Carlos JBaden, who was and is a respectable 
bill bipker at Buenos Ayres, in or about May 1855, 
applied to the firm of Renner del 8ar and Imhert, as 
known monied men, to purchase bills of exchange of the 
said Wilfred Latham and Co. to the extent of about 
1,000/., and in so doing and for that purpose the said 
C Baden came to the counting-house of the said firm 
of Renner del Bar and Imhert^ and as he knew the said 
last-mentioned firm were in the habit of buying bills of 
exchange to remit to their various correspondents in 
Europe^ offered the said bills of exchange to the extent 
of about 1,000/., and on the occasion of the said C 
Baden so coming to the said counting-house he saw me 
this deponent. 



That 



30 



CASES IN BANKRUPTCY. 



1857. 



Ex parte 
Imbert. 

In re 
Latham. 



" That the said C. Baden had on a former occasion, 
in or about the month of October 1854, once offered to 
the firm of Renner del Sar and Imbert bills of exchange, 
drawn by Wilfred Latham and Co. upon parties in the 
city of Antwerp, which bills were bought by the firm of 
Renner del Sar and Imbert, having confidence in the 
said broker; and such bills so bought having been 
punctually paid, therefore I, having confidence in the 
said C Baden as such broker, that he would offer only 
what he knew to be good bills, in answer to the said 
application informed him, that my said firm could take 
five bills on England of such respective amounts as the 
said five bills dated 1 May 1855, whereupon the said 
C. Baden went to the said Wilfred Latham and Co. to 
arrange them. 



" That on the said C Baden bringing back the said 
five bills to me, I, observing that the same were Lathams 
upon Lathams, the same name, asked the said C Baden 
questions on the subject of the said firm, whereupon he 
told me in answer, that the said firms of Wilfred Latham 
and Co. and Latham Brothers were separate and good 
houses ; and on my hesitating to buy the said bills in con- 
sequence of the sameness of names, the said C. Baden 
positively assured me, as I verily believe the fact to be, 
that before he undertook to ofier the bills in the market 
he had had an express understanding with Mr. Austin 
Latham, the managing partner (as he spoke of him) at 
Buenos Ayres, in the said firm of Wilfred Latham and 
Co., that he was providing, and would completely provide, 
assets for remittance to Liverpool to cover the said five 
bills. 



" That I thereupon agreed with the said C Baden, as 
the broker of the said firm of Wilfred Latham and Co., 
to buy the said five bills, dated 1 May 1855, not in the 

light 
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light of bills for value house upon house, but as letters of 
credit given upon the said firm of Latham Brothers by 
the said firm of Wilfred Latham and Co., who had 
engaged, as they in fact did with me, to send to the said 
firm of Latham Brothers funds to meet the same." 
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Mr. Kohlstedt went on to give an account of what took 
place on the purchase of the latter five bills — which was 
in substance the same as with regard to the former, and 
he deposed that he would not have purchased any of the 
bills, but for the assurance and engagement on the part 
of the firm of Wilfred Latham and Co. to remit assets 
to provide for them. He further deposed, that, according 
to the law of Buenos Ayres, the two firms were distinct 
firms, and that the Supreme Court there had decided 

80. 

Mr. Holden, the solicitor of the Appellants, to explain 
the delay, deposed that Mr. Kohlstedt arrived in Europe 
in August 1856, but that he was unable to have an inter- 
view with him till November^ when he for the first time 
became aware of the facts deposed to by him. 

This second motion came on to be heard on 11th 
February f when a preliminary objection was taken that it 
was too late, and that the 12th section of the Bankrupt 
Law Consolidation Act took away the jurisdiction to 
hear it. 



The Commissioner, after taking time to consider his 
judgment, decided that he had jurisdiction to entertain 
the application, referring to Ex parte Jackson (a) as 
analogous, but that a rehearing was a matter of indul- 
gence, and that in his opinion the Appellants had not 

exercised 

{a) 3 Dea. 651. 
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1857. exercised sufficient diligence to entitle them to indulgence. 

^'^^''^'^^ He therefore refused the application with costs. 

Ex parte ^'^ 

Imbbrt. 

In re A petition of appeal was then presented, and Mr. 

Holden made a further affidavit, showing more in detail, 

that all reasonable diligence had been used in procuring 

information from Mr. Kohlstedt, and putting it into an 

available shape. 

Mr. Bacon and Mr. RensAaw, in support of the ap- 
peal. 

The evidence now adduced shows clearly that there 
has been no unnecessary delay on the part of the Appel- 
lants, whatever may have been the effect of the evidence 
before the Commissioner ; and the Commissioner having 
himself held, that he had jurisdiction to rehear the case, 
and there being no appeal from that part of his decision, 
the case has now to be disposed of on its merits. 

In the first place, although the members of the two 
firms were the same, the houses of business were per- 
fectly distinct ; but in the second place^ whether this was 
so or not, there was a clear contract that bills should be 
remitted to meet the bills, and bills were remitted in fact 
for that purpose. That contract created a valid lien on 
the former bills when they arrived ; Bum v. Carvcdho (a), 
jEt parte Waring (6), Powles v. Hargreaves (c). 

Mr. Cairns and Mr. W. Downes Griffith, for the as- 
signees. 

In order to create a lien by contract, there must be an 
agreement with respect to some specified object on which 
tbe lien was to attach, as in Bum v. Carvalho, which 

is 

(a) 4 Myl. J^ Cr. 690. (6) 19 Ves, 344. 

(c) 3 De G., M, 4 (;. 430. 
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is cited on the other side, and in which case a cargo which 1857. 
was to arrive by a particular ship was specified. Here *^^"^^^ 
the contract was merely to remit bills generally, and Imbert. 
could not afiect any particular bill ; Watson v. Ihike of In re 
Wellh^ton{a), and Scott v. Porcher(b). Nor could ^^*"^*'- 
the actual direction by the bankrupts to their own agent 
to remit bills, which was not communicated to the Appel- 
lants, and was, on the principle of Garrard v. Lord Lau- 
derdak (c), capable of revocation up to the date of the 
bankruptcy, make any difference. [The Lord Justice 
Knight Bruce. If a borrower says to a lender, ^^ If 
you will lend I will place something in a particular situa- 
tion for your benefit," and after obtaining the loan does 
so, can he afterwards remove what he has so placed ?] 



The Lord Justice Knioht Bruce. 

In this case I think that we had jurisdiction to hear the April 25. 
petition before us; that we have jurisdiction to decide 
upon the merits the controversy to which it relates, and 
that we ought to do so. The petitioners in the particular 
circumstances are not nor were censurable in my opinion 
for not having all their materials ready on the occasion 
of the former of their two motions made in the District 
Court of Bankruptcy. The second motion was supported 
by important evidence, which on the other was not before 
the learned Commissioner, and which, I repeat, the 
Petitioners appear to me not blamable for not then pro- 
ducing. The interval of time between the two motions 
was, in my opinion, sufficiently accounted for ; nor is it 
shown that during that interval any act was done affect- 
ing or concerning the estate of the bankrupts, which ren- 
dered it unreasonable or inequitable to decide the dispute 
according to the truth and merits on the second occasion, 

which 

(fl) 1 Run, Sf M, 602. (6) 3 Mer, 652. 

(f) 3 Sim. 1. 
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1857. which in my judgment the learaed Commissioner bad 

^''^^ jurisdiction in the circumstances as they stood to do. 

Ex parte '' ^ 

Imbert. 

In re Upon those merits my conclusion as to the five bills 

(for IfSOOl. in the whole), constituting the first purchase, 
and an equal amount of the remittance appropriated to 
cdVering them and others, is in favour of the Petitioners. 
The remittance, to the extent of 1,2001. at least, was 
made, not as a matter of business to which the Petitioners 
were strangers, but in consequence and on the footing of 
an engagement made with them by the remitting house, 
the sellers to them of the purchased bills, that a remit- 
tance should be sent to England to meet and cover those 
bills at maturity. The five bills were accepted before the 
bankruptcy. The remittance to England, for the purpose 
of meeting and covering them, was made before the 
bankruptcy. That it did not reach England before the 
bankruptcy is immaterial. It came to the hands of the 
assignees, who have received the proceeds, and to the 
extent of the 1,200Z. must be taken to have received 
those proceeds for the special purpose that I have 
mentioned ; the remittance, I repeat, having been made 
from South America in pursuance and performance of a 
valid contract between the purchasers and the house 
that sold to them the five bills. It has been objected 
that no particular species or form of remittance was 
agreed upon, and that any kind of remittance of suffi- 
cient value would have satisfied the engagement. This 
may be or is so, but is likewise in my judgment im- 
material. The bill for 1,136Z. 1*. 9d. and that for 
335Z. 13*. 3d. were in fact before the bankruptcy se- 
lected and appropriated by the sellers of the five bills for 
the purpose of the covering remittance, and accordingly, 
before the bankruptcy, despatched for England — from 
which moment, as between or among all concerned, 
the two bills so remitted became effectually charged and 

bound 
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bound specifically to the extent of 1^2001. for the pay- 1857. 
ment of the five purchased bills ; a charge — an obligation ^^n^-^^ 
— not defeated or affected by the bankruptcy. The as- Iuwert. 
signees were and are as liable to fulfil the trust upon In re 
which, or purpose for which, the remittance was made, as 
the Liverpool House was, or, if there had been no bank- 
ruptcy, would have been. Upon the Petitioners' title 
then to the l^^OOL I have no doubt whatever, thinking 
that, so far at least, it is neither necessary to inquire into 
any other law than that of England^ nor of any import- 
ance whether the House that sold the bills in South 
America was a branch of the Liverpool House now 
bankrupt, or identical with it, or different or distinctfrom 
it. But as to the second purchase, considering the time 
of the bankruptcy and that of the second remittance, I 
feel at present some difficulty, and I conceive that this 
portion of the dispute cannot be determined adversely 
without more evidence, or an attempt at least to obtain 
more evidence, than we have. I repeat, however, the 
recommendation already made, a recommendation in 
which my learned brother, I believe, concurs; that 
further expense, delay and uncertainty, as to so much 
of the litigation, should be avoided by a compromise, 
a proceeding that we shall probably be ready to sanction 
upon any terms not plainly unreasonable. It may be 
not superfluous to add, that, as I conceive, it would have 
been better and right not to refuse or dismiss the first 
motion made at Liverpool^ but to direct it to stand over 
for more evidence. 

The Lord Justice Turner. 

I am also of opinion that so far as respects the bills 
for 1,471/. 15«. the Petitioners are entitled to the relief 
which is prayed by this Petition. The objection on 
the ground of delay, on which the learned Commis- 
sioner proceeded, was very properly waived, or at least 

Vol. I. E D.J. payments. 
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was not insisted upon, on the part of the assignees. Upon 
the facts appearing on Mr. Holden's affidavit, filed since 
the learned Commissioner pronounced his judgment, that 
objection certainly could not have been maintained. It 
was attempted on the part of die assignees to resist the 
Petitioners' claim to the proceeds of these bills upon the 
merits ; but I think that there was a valid contract be- 
tween the Petitioners and the firm of Wilfred Latham 
'and Co. through the medium of the broker, that remits 
tances should be made to cover the bills purchased by 
the Petitioners ; and that, these bills having been remitted 
m pursuance of that contract, the trust which attached 
upon them enured for the benefit of the Petitioners. The 
case is in truth no more than this ; A. for valuable con- 
sider%tion contracts with JB., that he will remit to C. for 
the benefit of JS., and he makes thereiDtttance accordingly. 
Can it be doubted that a Court of Equity would enfaroe 
the trust? It was argued for the assignees that there was 
no specific fund ; but the remittance supplies the fond. It 
was also said for the assignees, that the Lwerpool House 
might have diverted the fund; but I think they would 
have done so at their peril, and, if not liable upon the 
purchased bills, would probably have been held liable in 
respect of the remittances, upon the Petitioners discover- 
ing them ; but, whether this would be so or not, I do not 
see how the trust could be discharged whilst the trust 
fund remained. Upon this part of the case, therefore, 
the order must be varied. As to the rest of the case 
there must be further inquiry, unless the parties can 
come to some arrangement. 



May 1. The case was on this day mentioned again, and a com- 

promise as to the second remittance received the sanction 
of the Court. 
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Ex parte HENRY BOULTON, WILLIAM ATKIN 
RAYSON and THEOPHILUS CARRICK. 

In the Matter of SAMUEL SKETCHLEY, a 

Bankrupt. 

Marck 6, 27. 
HIS was an appeal of the assignees of the above- Before The 
named bankrupt from an order of Mr. Commis- ^°"'" '"'' 

* TICB8. 

sioner Ayrton made on the application of the Respondent a holder of 

Mr. Henry Bowman Bacon, and the question was whe- ^^^ff^ "* » 
, railway com- 

ther an equitable mortgage of eighty 10/. shares in the pany, which 

Homcastle Railway Company was valid against the J^'^^^^n^ 

Appellants. of the Ck>iii- 

« panics Clausee 

Consolidatioa 
Previously to and in the year 1851, the bankrupt Act, 1845, 

practised as a solicitor at Homcastle, and was the bro- gj^toriw of^ 

ther-in-law of the Respondent, who employed him as his ^^ company 

/•,.,,.. , and a flolicitor. 

confidential solicitor and agent. He borrowed 

money of a 
client on a de- 
In November 1854, the bankrupt requested the Re- posit of the 

spondent to lend him 800/., which the Respondent Sbe^^^but 

agreed to do, upon having the repayment with interest no further no- 

secured by the bond of the bankrupt, and by the memo- pogit was 

randum and deposit next mentioned. 8*^®° *® *e 

company. 
On the so- 
In pursuance of such agreement, on the Sdth day of licitor be- 

November 1854, the Respondent paid to the bankrupt ^t^held^thAi 

800/., and the bankrupt gave to the Respondent his bond ^^« "h*^ 

of that date and a memorandum signed by him, which order and di»- 

was as follows :— R°«*^«° ^\'*». 

the consent of 

"Homcastle, g9th November 1854. Memorandum, '^®^*®?'- 

Wnetlier an 

that equitable 

mortgage, 

valid against asdgnees in bankruptcy of the mortgagor, can be made of raflway shares. 

Ex parte Smyth, 3 MorU., Dfoc, 4r De Gex, 687, observed upon and distinguished. 

e2 
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that I, the undersigned Samuel Shetchlej/y of HomccutU, 
solicitor, in consideration of the sum of 800Z. sterling 
this day lent and advanced to me by the Rev. Henry 
Bowman Bacon, of Newark-upon^Trent, clerk, have 
made and executed my bond, bearing even date here- 
with, for securing the repajrment of the said principal 
sum with interest at five per cent. ; and I have also de- 
posited as further security eighty certificates or coupons 
of 10/. each in the Homcastle Railway Company, and a 
policy for 500/. on my own life made with the Minerva 
Life Assurance Company.— Sawu^/ Sketchley.*' 



At the same time the bankrupt delivered to the Re- 
spondent the following certificates or coupons, of lOL 
shares each, in the Homcastle Railway Company, and 
bearing date respectively the 24th of August, 1854, viz.: 
fifty certificates in the name of the bankrupt, and num- 
bered respectively from 451 to 500 inclusively, and thirty 
certificates in the name of Walter Marr Brydone, and 
which by a transfer dated the 10th of September 1854, 
lodged at the secretary's office of the Company, had been 
duly transferred to the bankrupt, and were numbered 
respectively from 611, to 640 inclusively. 

The adjudication took place on the 2nd oi July 1856, 
and the Respondent presented a petition to the district 
Court, stating the above circumstances, and praying to 
be declared to be a mortgagee of, and to have a lien 
upon, among other things, the certificates and policy of 
assurance comprised in the memorandum of the 29th of 
November 1854, and for the usual consequential direc- 
tions. 



On the 4th of February 1857, the Commissioner made 
the order under appeal, declaring that the Respondent 
was an equitable mortgagee of, and had a lien upon, the 

certificates. 
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certificates, but vibb not an equitable mortgagee as to the 
policy of assurance. 

The assignees, by their petition of appeal and affi- 
davits in support of it, stated that the Homcastle Railway 
Company was a public Company established by an Act 
of Parliament, incorporating with its provisions those of 
the Companies Clauses Consolidation Act, 1845 (a) : that 

Edward 



1867. 

Ex parte 

BOULTON. 

In re 
Skbtcblet. 



(a) The following clauses of the 
latter Act were relied upon in the 
argument : — 

" Sect VII. An shares in the 
undertaking shall be personal es- 
tate, and transmissible as such, 
and shall not be of the nature of 
real estate. 

** IX. The Company shall keep 
a book to be called the * Register 
of Shareholders,' and in such 
book shall be fairly and distinctly 
entered from time to time the 
names of the several corporations 
and the names and additions of 
the several persons entitled to 
shares in the Company, together 
with the number of shares to 
which such shareholders shall be 
respectively entitled, distinguish- 
ing each share by its number 
and the amount of the subscrip- 
tions paid on such shares; and 
the surnames or corporate names 
of the said shareholders shall be 
placed in alphabetical order, and 
such book shall be authenticated 
by the common seal of the com- 
pany being affixed thereto, and 
such authentication shall teke 
place at the first ordinary meet- 
ing or at the next subsequent 
meeting of the Company, and so 
from time to time at each ordi- 
nary meeting of the Company. 



" XI. On demand of the holder 
of any share the Company shall 
cause a certificate of the proprie- 
torship of such share to be de- 
livered to such shareholder, and 
such certificate shall have the 
common seal of the Company af- 
fixed thereto, and such certificate 
shall specify the share in the un- 
derteking to which such share- 
holder is entitled. 

<<XII. The said ceriificate 
shall be admitted in all Courts as 
primdjacie evidence of the title 
of such shareholder, his executors, 
administrate^ successors or as- 
signs, to the share therein speci- 
fied; nevertheless the want of such 
certificate shall not prevent the 
holder of any share from dis- 
posing thereof. 

« XIV. Subject to the regula- 
tions herein or in the special Act 
contained, every shareholder may 
sell and transfer all or any of his 
shares in the underteking, or all 
or any part of his interest in the 
capital stock of the Company, in 
case such shares shall, under the 
provision hereinafter contained, 
be consolidated into capital stock, 
and every such transfer shall be 
by deed duly stamped, in which 
the consideration shall be truly 
steted. 



40 



CASES IN BANKRUPTCY. 



1857. 

^ parte 

BOULTON. 

In re 
Sketch LET. 



Edward Babington of Hamautle, attorney at law, and 
the bankrupt were appointed joint secretaries of the 
Company in 1854: that they jointly acted from the time 
of their appointment up to the time of the bankruptcy of 
Shetchley : that on the 5th of August^ 1854, the Directors 

of 



« XV. The said deed of trans- 
fer (where duly executed) shall 
be delivered to the secretary and 
be kept by him, and the secretary 
shall enter a memorial thereof in 
a book to be called the * Register 
of Transfers/ and shall endorse 
such entry on the deed of trans- 
fer, and shall, on demand, deliver 
a new certificate to the pmvhaser, 
and for eyery such entry, together 
with such endorsement and cer- 
tificate, the Company may de- 
mand any sum not exceeding 
the prescribed amount, or if the 
amount be prescribed, then a sum 
not exceeding 2s. fid, and on the 
request of the purchaser of any 
share the endorsement of such 
transfer shall be made on the 
certificate of such share, instead 
of a new certificate being granted, 
and such endorsement, being 
signed by the secretary, shall be 
considered in every respect the 
tame as a new certificate, and 
tintil such transfer has been so 
delivered to the secretary as afore- 
said, the yendor of the share shall 
continue liable to the Company 
for any calls thiEtt may be made 
upon such share, and the pur- 
chaser of the share shall not be 
entitled to receive any share of 
the profits of the undertaking, or 
to yote in respect of such share. 

" XX. The Company shall not 
be bound to see to the execution 



of any trust, whether express, im- 
plied or constructive, to which 
any of the said shares may be 
subject, and the receipt of the 
party in whose name any such 
share shall stand in the books of 
the Company, or if it stands in 
the names of more parties than 
one, the receipt of one of the 
parties named in the Register of 
Shareholders, shall firom time to 
time be a snflScieut discharge to 
the Company for any dividend 
or other sum of monejr payable 
in respect of such share, notwith- 
standing any trusts to whidi sucb 
share may then be sulject, and 
whether or not the Company have 
had notice of such truslSy and 
the Company shall not be bound 
to see to the application of the 
money paid upon such receipt. 

*< CXXXV. Any summons or 
notice, or any writ or other pro> 
ceeding at law or in equity, re- 
quiring to be served upon the 
Company, may be served by ibe* 
same being left at or transmitted 
through the post directed to the 
principal office of the Company, 
or one of their principal oflicesi 
where there shall be more than 
one, or being given personally to 
the secretary, or in case there be 
no secretary, then by being given 
to any one director of the Com* 
pany." 
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of the Company, at a meeting duly convened, made the 
following resolution, which was entered in the books 
of the Company : — " Resolved, that the certificates for 
shares be forthwith issued, and that Mr. Edward Babing- 
Urn be and is hereby appointed secretary to sign the 
same:" that Edward Babington^ in pursuance of the 
resolution of the 5th of August 1854, signed all the 
certificates for shares in the Company solely as the secre- 
tary of the same Company, appointed for that purpose : 
that Babingtan in all other matters acted jointly with the 
bankrupt in the secretaryship of the Company and took 
an active part therein: that Babington signed jointly 
with the bankrupt all certificates of transfers of shares, 
and all calls upon shares and dividend warrants of the 
Company, and attended the meetings of the Directors of 
the Company as frequently as the bankrupt: that the 
books of the Company were usually kept at the office of 
the bankrupt, but that Babington used, whenever occa- 
sion required, during the time that he and the bankrupt 
were joint secretaries of the Company, to go to the bank- 
rupt's office to inspect and refer to the books and papers 
relating to the business of the Company, to confer upon 
the correspondence which had passed between himself 
and other parties connected with the Company, and to 
inspect and confer upon the correspondence which had 
passed between the bankrupt and other parties relative to 
the Company, and generally to transact business con- 
nected with the Company as one of the secretaries 
thereof: that Babington never had any notice, nor had 
the Directors of the Company any notice or knowledge, 
that the bankrupt had deposited with any pei'son or per- 
sons any certificates of any share or shares in the said 
Railway Company, or that he had transferred to any 
person or persons any share or shares which he held in 
the said Railway Company, and which stood registered 
in his name at the time of his aforesaid bankruptcy, and 

that 
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that no notice was ever given or left at the office of the 
Railway Company at any time before the bankruptcy of 
any deposit of certificates or of any transfer of any of the 
said shares which stood registered in the name of the 
bankrupt at the time of his bankruptcy. The reasons 
given by the Commissioner in pronouncing his decision 
were : — 

That, as was observed by the Lord Chief Baron in 
Hamilton v. Bell (a), the question of reputed ownership 
was one not of law but of fact, the decision of which 
depended on all the circumstances of the particular case. 
That the great leading principle to be kept constantly in 
view, in deciding any question of reputed ownership, had 
been laid down by Lord Redesdale in the case of Joy v. 
Campbell (b), which had been cited, with entire approval, 
by Chief Baron Pollock, in Hamilton v. £ell{c), and by 
Baron Parke in Simmonds v. Edwards {d). That the Lord 
Justice Knight Bruce in Ex parte Bean (e), had said, 
** The statutory provision with regard to reputed owner- 
ship, so far as it goes beyond common law, has probably 
been productive of more injustice than justice ; though 
in some instances it has, no doubt, done good.'' That 
Baron Alderson, in Hamilton v. Bell (/), had said, " This 
clause certainly belongs to a time of commerce more 
ancient than the present ; for in dealings with tradesmen, 
the creditor does not now look to the goods themselves 
so much as to the general character of the trader." " A 
decision," continued his Lordship, "which is unques- 
tionable in one century might not be applicable to a case 
apparently under the same set of circumstances, owing to 
the change which has, in the meantime, taken place in 
the dealings of mankind. In the olden times gentlemen 

did 



(a) 10 Exch, 548. 
(6) 1 Sch. if Lef. 328. 
(e) 10 Exch. 551. 



(d) 16 M, if W. 842. 
(OI>cG.,JW.*G.(B. C.)86. 
(/) 10 Exch. 549. 
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did not job their carriages ; they not only do so now, but 1857. 
they have their own coat of arms upon the carriage. So ^-^^^-^^ 
agiun, it is customary, in the north of England^ for Boulton. 
manufacturers to hire machinery." That in the same In re 
case the Chief Baron Pollock made the following ob- 
servations : — '' My brother Alderson, in the course of the 
argument, has properly observed that the same evidence, 
which at one period of time ought apparently to produce 
a certain result upon a question like the present, might 
at a different period produce a different result, owing to 
a change of circumstances, arising from an alteration of 
the course of business of the world. The case of Lin- 
gard v. Messiter (a), affords a very good example of what 
might result from such a change of circumstances. At 
the time when that case was decided, it is possible that 
the jury were fully justified in their verdict, and that the 
Court was right in upholding that verdict. But if the 
same question were to arise at the present day, such 
a decision might be altogether incorrect ; for it is now 
notorious that persons using machinery frequently hire 
it, and consequently there is no presumption that the 
machinery found on a manufacturer's premises belongs 
. to him. So in the case of a carriage in the possession 
of a gentleman, it cannot be inferred, from the fact of 
its bearing his coat of arms, that the carriage is his 
property, since it is equally notorious that carriages are 
more frequently jobbed than purchased by the users of 
them. The same observation is applicable to a variety of 
other articles, which are commonly hired. There is a 
class of tradesmen, who though neither brokers nor 
agents, nevertheless are in the possession of property, 
the greatest portion of which belongs to other people ; — 
for instance, silversmiths and jewellers, who have in their 
possession, for years, family plate and jewels of great 

value; 
(a) 1 Bam.^ Crai.308. 
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value; and such articles, whether exhibited or not, in 
the case of the bankruptcy of the tradesman, ought not 
to pass to his assignees. If it was intended to prevent 
traders deluding persons by the apparent ownership of 
property, and thereby guning false credit, it is very 
unfortunate that it should entirely fail in that object ; for 
if the owner of the goods sends them to a shop for the 
express purpose of enabling the possessor to delude the 
public by obtaining false credit, and afterwards takes 
them back again, though but a very short time before 
the bankruptcy, the re-delivery to him is not itself an 
act of bankruptcy. That was so held in a recent case 
tried at York, in Young v. Hope (a). It is, therefore, 
much to be lamented, that the clause in question should 
remain as a snare." 



That, having regard to these authorities, it was the 
Commissioner's duty to follow the decisions requiring 
notice, to the full extent to which they went, but not to 
go beyond it. That, it being clear that notice to the 
secretary of a Company was notice to the Company, the 
question in this case was — had the secretary of the Com- 
pany notice? That the solicitor to the Petitioner (the 
person to give notice) and the secretary to the Company 
(the person to receive the notice) happened to be here one 
and the same person. Under these circumstances, was 
not the knowledge of the solicitor the knowledge of the 
secretary ? What must the solicitor, in such a case, do ? 
Must he write a letter to himself, giving himself notice 
of what he already knew ? That taking then, as a guide, 
what Baron Parke, in Whitfield v. Bra7ul(b), designated 
the ** luminous exposition of Lord Redesdale/' the Com- 
missioner could not find that the true owner had intended 
'^ unconscientiously" to permit the bankrupt to appear 
before the world as the apparent owner of the shares; 

nor, 

(«) 2 Etch, 105. (6) 16 M. Sc W. 286. 
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nor, to use tbe words of the Chief Baron in Hamilton v. 
JBellf thaf the true owner had been guilty of any '^ inn 
propriety" in leaving the shares in the possession of the 
bankrupt; nor could the Commissioner find any case 
deciding that the facts of the present case did not amount 
to sufficient notice to the Company. 

Mr. Swanstan and Mr. HalleU for the assignees in 
support of the appeal. 

In the first place we submit, that, having regard to the 
provisions of the Companies Clauses Consolidation Act, 
there cannot be a valid equitable mortgage of shares in 
a Company subject to these provisions. If, however, the 
Court should not take this view of the Act, still, inas- 
much as the shares are by it made personal estate, a 
mortgage of them cannot, at all events, be valid with- 
out notice to the Company. Here there was no such 
notice, for tbe circumstance of the mortgagor being one 
of the secretaries of the Company was not sufficient, 
especially in the circumstances of this cdse, to give 
notice to the Company of the mortgage. 

They referred to Re Dilworth (a), Ex parte Little- 
dale (fi). Ex forte Watkins (c), Lingard v. Messiter {d), 
Hamilton v. JBell (e), Kirkley v. HodgB(m(J\ Thompson 
V. Spiers (g), Timson v. Ramshottom (A), Martin v. Sedg- 
vnck{i), Gardner s.Lachlan(k\ Ex parte CarbisQ\ In 
re Hennessy {m). 

Mr. Sacon and Mr. Baggallay for the Respondent. 
It has never been held, and cannot be maintained, that 



an 



(a) M(mt.SfBlU2\ iB.if 
C.411. 

(6) De G., Mac.^ O. {B. C) 
494. 

(c) 2 Monl. 4- A. 348. 

(d) 1 B. 4- C. 308. 

(e) 10 Exch. 545. 



(/) 1 B. 4- C. 588. 
(g) 13 Sim, 469. 
(A) 2 Keen, 36. 
(i) 9 Beav, 333. 
(A) 4 M^L 4- Cr. 129. 
(/) 4D.4-C.354. 
(iw) 2 Dr. 4 W. 555. 
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1857. an equitable mortgage of railway shares by deposit cannot 
**'^^'^^ be made. Such a transaction is one of the most usual 
BouLTON. occurrence, and it would be interfering with the ordinary 
In re course of business to decide against its validity. Nothing 
KETCHLET. j^ ^j^^ Compauics Clauses Act, nor any principle of public 
policy, renders such a decision necessary. The pro- 
visions of the Act merely regulate the mode in which 
the legal estate is to pass. In the Shipping Acts there 
has been a clear enactment, founded on public policy, 
excluding equitable interests ; but even with respect to 
those Acts, there has been a struggle against the in- 
justice which such an exclusion must often cause. 

But if an equitable mortgage can be made of railway 
shares at all, what more could be done for any useful 
purpose than was done here? For the clause of the 
Act providing in effect that the Companies are not to 
recognize any equitable interest in shares, which is 
cited against us, is in our favour, as showing that to give 
notice to a Company, which by law cannot regard such 
notice, would have been an idle and utterly useless 
formality. Nothing could possibly have been done 
which would have had any effect in preventing a transfer. 
Consequently, unless an equitable mortgage of railway 
shares must in all cases be ineffectual in case of bank- 
ruptcy this mortgage must be valid. The reason why, 
with respect to chattels in the hands of debtors or trus- 
tees, notice is essential, is that such notice would 
effectually prevent a dealing with the property. To 
apply the same rule when it can have no such effect 
would be to proceed upon a false analogy. 

The case of an insurance office, which makes a rule of 
its own, not to regard notices of assignments, is different, 
because their competency to make such a rule for any 
valid purpose is at least questionable, and they are 

not, 
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not, at all events, under a statutory disability to regard 
notices. 

If, however, notice was requisite, it was here given, 
for the mortgagor was the secretary of the Company, 
whose duty it was to receive such notices, and that was 
sufficient. Ex parte Bignold (a). Gale v. Letvis (5), which 
is substantially the same case as the present. It would 
have been an idle form to go to the office and see him, 
and then tell him what he already well knew. But even 
admitting, for the sake of argument, that these shares 
could have been in the order and disposition of the 
bankrupt, with the consent of the true owner, in a case 
where the true owner, being an equitable mortgagee, 
could do nothing to take them out of such order and 
disposition, and admitting that there was no notice, 
still there is here an utter want of the requisite con- 
sent, for the true owner had no solicitor in the transac- 
tion but the mortgagor, whose duty it was to do every- 
thing that was requisite to make the security effectual. 
The principle of the reputed ownership clause is that 
laid down by Lord Redesdale in Joy v. Campbell (c), and 
by the Lord Chancellor in Ex parte Barclay [d), and 
does not apply when the true owner has taken all the 
means which in the ordinary course of business can be 
taken to prevent a delusive credit from being obtained by 
the bankrupt. That notice should have actually reached 
the proper quarter has never been held necessary, if the 
true owner has taken proper means for giving it. 



1857. 

Ex parte 

BOULTON. 
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Skktchlbt. 



Can a man who instructs his solicitor to do what is 
proper, which implies taking all proper means for ex- 
cluding delusive credit, be said to have assisted in giving 
such delusive credit ? Is this a case in which he is to 

suffer 



(fl) 3 3f. 4- ii. 477. 
(6) 9 Q. B. 730. 



(c) 1 Sch. 4- Lef. 328. 

(d) De O., Mac. ^G.(B. C.) 443. 
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suflfer for the default of hU agent whom he employs in 
the ordinary course of business? And can the estate 
of the agent making the default derive a profit from it ? 
The contrary was decided by one of your Lordships in 
Ex parte Smyth (a). 

They also referred to Ex parte Greaves {b). 

The Lord Justice Knight Bruce referred to Etty 
V. Bridges. 

Mr. StDonstan, in reply, referred to Watts v. Porter (c), 

and with reference to Ex parte Smyth (a), relied on JEx 

parte Hennessy (<2). 

Judgment reserved. 



Mar. 27. The LoRD JUSTICE Knight Bruce. 

In this case (which it has been requisite to consider, 
not without reference to the 7th and 13 following sec- 
tions and the 135th section of the Companies Clauses 
Consolidation Act, 1845) I am of opinion that the Rail- 
way shares in dispute are '^ chattels** within the meaning 
of that expression, as used in section 125 of the Bank- 
rupt Law Consolidation Act ; the only question (if any) 
not without difficulty being as to the bankrupt's order 
and disposition and his reputed ownership of the shares. 
I am of opinion that, but for the circumstance that Mr. 
Shetchley, the bankrupt, when he made the deposit of 
the certificates and signed the memorandum concerning 
it was the secretary, or one of the secretaries of the 
Railway Company, the shares would clearly have been 
within the order and disposition and reputed ownership 

of 

(a) 3 Mont., Dea, J^ De G. Jur. {N.S.) 651. 
687. (c) 3 £/. * B/. 743. 

(6) 7 De G., Mac. ^ G; 2 (rf) 2 Dr. ^ W, 555. 
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of the bankrupt, with Mr. JBacorC$ coosenti at the time 
when Mr. Sbetchley became bankrupt. Does that cir- 
cumstance make any difference? I think not The 
knowledge, the notice which Mr. Sketchley bad, wa9 
not knowledge on hjs part, or notice to him in his char 
racter of secretary or joint secretary, or otherwise than 
in his character of aharebolder only, by reason exclu- 
sively of his dealing or attempted dealing ia that cha- 
racter, with the merely equitable title to his shares. I 
think that the Directors were not bound by that know- 
ledge or notice, and that they were at full liberty and 
had the power, legally, equitably and safely, at any time 
between the deposit and the bankruptcy, at any time be- 
tween the memorandum and the bankruptcy, to permit 
any traxisfer by Mr. Sketchley of his shares to any 
person. 

Without therefore giving, for I mean not to give, any 
opinion whether if notice (even a written notice) had 
been actually given to the Directors themselves, even 
when assembled as Directors, it would have made any 
difference, I conceive that the title of the assignees must 
prevail. 

I may as well add, with reference to a case in the 

bankruptcy of Mr. Bromley, a solicitor (decided by me 

when Chief Judge of the Court of Bankruptcy), which 

was cited during the argument, that, whether the decision 

was well founded or erroneous (a point on which I do 

not mean to intimate any opinion), I believe it to have 

proceeded on the special circumstances in evidence all 

taken together, not merely on the grounds alone stated 

by the report (probably a correct report) (a) to have been 

mentioned 

(a) Their Lordabips sent for dedarei the Petitioiier, as against 
the order in Ex parte Smyth^ the Assignees, entitled to the an- 
whieh agrees with the report, and nuity which was there in dilute. 
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mentioned in giving the judgment ; though, if I said no 
more, I said probably not enough. The Petitioner there 
had not been aware that Mr. Bromley ^ her solicitor, was 
dealing with her on his own account, and acting in the 
transaction (the subject of the dispute) not alone as her 
agent, but also in another character, in which his interest 
as to the very matter was directly opposed to hers. The 
true facts had not been communicated to her, but had 
been suppressed, and she had been deceived by him. I 
think that there is no such case here. Mr. Bacon took 
the certificates and memorandum into his own custody, 
and from the beginning knew that the transaction be- 
tween him and Mr. Sketchier/ was on their own accounts 
respectively. There does not appear to have been either 
misrepresentation or suppression of any fact ; and though 
it was the duty of the bankrupt, having been at the time 
Mr. Bacon's solicitor, to give that gentleman such infor- 
mation and advice as it would have been the duty of 
a disinterested and competent solicitor consulted and 
employed by him to give, but which the bankrupt does 
not seem to have given, I am not persuaded that either 
of them was aware of the importance or materiality of 
the Directors having (if it was important or material that 
the Directors should have) notice of the transaction, or 
thought of any such thing. 



It may be that Mr. Bacon trusted the bankrupt, and 
believed that he had done, or would do, all that was 
requisite to make the security safe (all, at least, short of 
a transfer). But the circumstances, in my judgment, do 

not 



The MS. of ibis case has not been 
kept, but it is the impression of 
one of the present reporters that 
it was prepared from the notes 
which the late Mr. Deacon left un- 
transcribed at his decease. The 



note of the judgment on the ques- 
tion of notice in the Court-book 
of the day is this — " Cur, On the 
whole this is not a case of order 
and disposition." 
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not afibrd an answer to the assignees' claim. Whether 
the security could have been made safe against bank- 
ruptcy without a transfer I do not say ; a transfer, how- 
ever, was not promised, intended or expected on either 
side, so far as I can perceive. 

The Lord Justice Turner. 

The question in this case is, whether an equitable 
mortgage of eighty 10/. shares in the HomcastU Rail- 
way Company is valid against the assignees of the 
bankrupt. 

It appears that in the month of November 1854, 
Samuel Sketchley, the bankrupt, who was then and 
thenceforth until his bankruptcy continued to be one of 
the joint secretaries of the Company and also the confi- 
dential solicitor of the Respondent, borrowed of the Re- 
spondent the sum of 800/. upon the security of his bond 
and of a deposit of the certificates of the shares, accom- 
panied by a memorandum stating the purpose of the 
deposit. 

The shares in question stood in the books of the Com- 
pany, as to fifty of them, in the name of the bankrupt, 
and as to the remaining thirty, in the name of another 
person, who had transferred them to the bankrupt by a 
deed lodged at the office of the Company's secretaries. 

They are personal estate, and transferable in the books 
of the Company, according to the provisions of the Com- 
panies Clauses Consolidation Act, which is incorporated 
^ith this Company's special Act. 

No notice was given to the Company of the deposit 
otherwise than as they may be said to have had notice 
of it from the fact of the deposit having been made by 
ShetchUy^ their secretary. 

Vol. I. F D.J. The 



1857. 

Ev parte 

BOULTON. 

In re 
Skbtchley. 




Skbtchlet. 



CASES IN BANKRUPTCY. 

The bankruptcy was in July 1846^ and the learned 
Commissioner made the usual order for sale of the shares 
BouLTON. upon the petition of the Respondent as an equitable 
In re mortgagee. The assignees have appealed from that 
order. 

The case on the part of the assignees was rested on 
two points; first, that no valid equitable mortgage of 
these shares could be made ; and secondly, that if any 
such mortgage could be made, notice to the Company 
was essential, and that in this case the Company had no 
sufficient notice. 

On the other hand it was contended, on the part of 
the Respondent, that the shares could be equitably mort- 
gaged, and that no notice to the Company was required, 
but that, if notice to the Company was required, there 
was in this case sufficient notice. It is not necessary, I 
think, to give any opinion upon the question, whether 
there can be a valid equitable mortgage of railway shares, 
and I do not mean, therefore, to give any opinion upon 
that point, but, assuming that such mortgages can be 
made, I am of opinion, that all the requisites which are 
essential to mortgages of other choses in action must be 
observed, and that notice to the Company was therefore 
necessary. It was said, on the part of the Respondent, 
that the shares could not be transferred without the cer- 
tificates, and that the certificates having been deposited, 
notice to the Company could not be required, but, I 
think, the 12th section of the Companies Clauses Conso- 
lidation Act is sufficient to dispose of that point. 

The question then is, whether there was sufficient no- 
tice to the Company ; and I am of opinion, there was not. 
Notices of this description operate not only to prevent 
the property, which is the subject of the notice, beii^ 

disposed 
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disposed of without the knowledge of the person, by 1857. 

whom, or on whose behalf the notice is given, but also to "T^"^^ 

. . , r . , 1. Ex parte 

prevent injury to other persons from subsequent dealings Boulton. 

with the property, affected by the notice, in ignorance In re 

C w Of* O H L K V 

of the prior claim upon it. It is the duty, therefore, of 
the person, by whom or on whose behalf the notice is 
given, to take care that it reaches the person, who has 
the control over the property which it affects ; and this, 
I think, canoot be said to have been done, where, there 
being other and more effectual means of giving the no- 
tice, it has been given only to a person, who has an inte- 
rest in withholding it Lord St. Leonards has intimated 
a strong opinion to that effect, in JEx parte Hennessey (a), 
and I agree in that opinion. Besides, in this case, I think 
there was no intention to give notice to the Company. 
The Respondent was dealing with the bankrupt, as his 
solicitor, and there was no intention that the Company 
should be affected by that dealing. That the bankrupt 
was bound by his position, to give notice to the Com- 
pany cannot affect the case. It was attempted, on the 
part of the Respondent, to bring the notice within the 
135th section of the Companies Clauses Consolidation 
Act, but, I think, it plain, that that section does not 
apply to the case. There was no notice served. 

I am of opinion, therefore, that this order must be dis- 
charged. The assignees must take their costs out of the 
estate. 

It may be as well to add, that in giving no opinion 
upon the question, whether these shares can be equi- 
tably mortgaged, I do not mean to cast any doubt upon 
the point, which was decided by the full Court in the 
matter of Pearse (fi). 

(a) 2 Dr. if W. 55. (6) De G., Mae, if G. (B. C) 494. 

f2 
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partnership for 
life between 
two solicitors 
contained a 



Ex parte MARTHA ELIZABETH HARPER. 

In the Matter of RICHARD PARRY JONES, a 
Bankrupt. 

nnHIS was an appeal from the rejection by Mr. Com 

missioner JBalguy, of proofs tendered by 
Appellant, under the following circumstances. 



the 



By articles of partnership dated the 26ih of May 
1843, and made between George Harper (since de- 
^7he death*' ^^^^^ed), of the one part, and the bankrupt of the other 
of eitlier the part ; Mr. Harper and the bankrupt mutually covenanted 
with each other to be and continue partners as so- 
licitors during their joint lives, upon and subject to the 
terms, stipulations and agreements thereinafter de- 
clared. 



survivor 
should, during 
the joint lives 
of himself and 
the widow of 
the deceased 
partner, pay 
to such person 
or persons as 
the deceased 
partner should 
appoint, an 
annuity of 
200/. per an- 
num, or one- 
fourth of the 



Those stipulations provided among other things as 
follows : — 

That on the death of either of the partners leaving 
the other him surviving, the survivor should, for and 
during the joint natural lives of himself and the widow 

of 



annual profits 
of the sur- 
vivor, as the survivor should elect, and also provided for the admission on certain 
conditions of a son of the deceased partner into the " said" partnership boaincn. 
One of the partners, by an antenuptial settlement made shortly after the execatioa 
of the partnership deed, exercised the power of appointment in favour of his wife, and 
several years afterwards died greatly mdebted to the firm. The survivor continaed 
to practise as a solicitor for some years, and realized profits by his business, if estimated 
without regard to the former business, but they were insufficient to make good the 
outstanding liabilities of the late partnership, and he became bankrupt without having 
made any payment to the widow of the deceased partner or electing between the 
two modes of payment mentioned in the articles. Held, 

1 . That the assignees were entitled to make the election. 

2. That on their electing not to pay the annuity of 200/., the widow had no 
proveable demand, the business carried on by the survivor being, according to the true 
construction of the deed, a continuation of the partnership business, and the nayments 
made on account of the partnership being properly set off against the pronta of the 
sole business. 
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of the deceased partner^ pay to such person or persons 
as the deceased partner should by writing under his 
hand appoint an annuity of 2001., or one fourth share 
of the clear annual profits of the survivor, as the survivor 
should elect, the said annuity or share to be paid by two 
equal half-yearly payments on the 1 st of January and 
the 1st of ./ti^y in every year, the first payment of the 
annuity to be made on such of the days as should first 
happen aAer the death of the deceased partner, and so 
to continue payable during the joint lives of his widow 
as aforesaid, and the surviving partner. 



1857. 



Ex parte 
Harper. 

In re 
Jones. 



That in case of the death of either of them, the sur- 
vivor of them should, on being so required by the 
executors or administrators of the deceased partner, 
take and instruct one or more of the sons of the de- 
ceased partner, as articled clerk or clerks to him without 
any premium whatever, and the executor or administrators 
of such deceased partners should be at liberty to intro- 
duce into the business any one or more of his sons, 
being of the age of twenty-one years, and having been 
duly admitted an attorney and solicitor or attornies and 
solicitors, as a partner or partners with the survivor '' in the 
said partnership business," provided the son or sons in- 
tended to be introduced as such partner or partners should 
not, in the meantime, by his or their respective conduct, 
have rendered himself or themselves respectively unfit 
and improper to be admitted into such partnership, and the 
son, or if more than one, the sons, of the said deceased 
partner, who should be so admitted " into the said partner- 
ship," should take and be entitled to the like share as his 
or their father had, and if more than one in equal pro- 
portions (except as thereinafler provided, during the 
continuance of the said annuity, payable during the life 
of his or their father's widow), and that upon the ad- 
mission of the son or sons of either of them into partner- 
ship 
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ship as aforesaid, the partner for the time being, in- 
cluding such son or sons, should respectively enter 
into a deed containing covenants and agreements on their 
respective parts and behalf, similar to those contained in 
the now stating deed, or as near thereto as circumstances 
would admit, and in case any objection should be made 
to the admission of any such son or sons, the grounds 
of such objection should be decided by arbitration as 
therein provided. 



That in case one or more of the sons of the deceased 
partner should be admitted into partnership with the sur- 
viving partner during the lifetime of the widow of the 
deceased partner, then either her aforesaid annuity 
should cease, or during its continuance such son or sons 
should be entitled to receive one-fourth only of the pro- 
fits of the said partnership business. 

There was also the usual covenant that the partners 
should be true and just to each other in all their receipts, 
payments and dealings, and a clause whereby each part- 
ner bound himself in the penal sum of 5,000/. for the due 
performance of the articles. 



Prior to the month of August 1843, a marriage was 
agreed upon between Mr. Harper and the Appellant, 
then Martha Elizabeth Povet/y spinster, and in contem- 
plation of such marriage it was amongst other things 
agreed that a provision of 2001. per annum should be 
made by Mr. Harper for the Appellant if she should 
survive him, payable by the bankrupt according to the 
terms of the partnership agreement. 

With reference to this agreement Mr. Harper, on the 
2nd of July 1843, wrote and sent to the Appellant the 
following letter: — ** My dearest Lizzy — I do not know 

whether 
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^vrhetber Mr. Povey would wish to see the settlements I 
shall make upon you^ but I leave it entirely to your 
good judgment whether or not he will be pleased to 
liave them for inspection^ or whether he would prefer 
liaving nothing whatever to do with them. I will state 
l>riefly the provisions they would make for you. 



£ $. d. 



200 








50 








25 








40 








200 








£515 









•' Belmdere house and lands would let for 

(per annum) 
Miss Tennanfs house ... ,, 

AUpart Cottage i, 

Nine acres of land close to the town ,, 
From partnership .... ,, 



'' Besides personalty worth at least 3,500/. I have re- 
served to myself the power of raising 3,000/. if ever I 
should want it But if I do want it then it will be 
repaid at my death from policies of assurance for ^,000/. 
and bonuses at present 780/., and if I live till 1845 the 
bonuses on these policies will be more than 1,000/. It 
is entirely my wish to settle all these things, as I wish 
to preserve Belmdere House and the two pretty houses 
between this and Whitchurch^ and the plate and paint- 
ings at Belvidere. Believe me, my dearest Lizzy, yours 
most affectionately, Geo. Harper , Belvidere. --2 July 
1843." 



1857. 

£r parte 
Harper. 

In re 

JONBS. 



By deed poll dated the 3rd of August 1843, under 
the hand and seal of Mr. Harper it was witnessed 
that, in pursuance of an antenuptial agreement therein 
recited to have been made and in consideration of the 
intended marriage, Mr. Harper, in exercise of the power 
reserved to him by the articles of partnership, appointed 
that, if the intended marriage should be solemnized, and 

the 
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1857. the Appellant should survive him and become his widow, 
^'^r^^^^ then and in such case the bankrupt should, in the event 

Ex parte ^ 

Harper, of his surviving Mr. Harper, pay or cause to be paid 
In re unto the Appellant or her assigns, for her or their own 
benefit, the annuity of 2002., or at his election one-fourth 
share of the profits of the bankrupt " in the said busi- 
ness*' for and during the joint natural lives of the bank- 
rupt and the Appellant, if there should be issue of the 
said intended marriage and such issue should so long 
live. 

The marriage between the Appellant and Mr. Harper 
took place on the lOth of August 1843. 

The partnership continued till the death of Mr. Harper, 
which happened on the 26th of September 1851. He 
left the Appellant, his widow, and four children of the 
marriage him surviving. 

By his will, dated the 24th of February 1846, he 
appointed the bankrupt his sole exeoutor. 

The bankrupt stated that he had carried on the busi- 
ness alone from the time of Mr. Harper's death, and had 
discovered that Mr. Harper had, without the bankrupt's 
knowledge, applied to his own use large sums which he 
had received on account of the partnership, and that be 
had also advanced monies of clients on insufficient secu- 
rities, so that at his death the liabilities of the partnership 
exceeded its available assets by 13,190/. 2s. Sj^d, and all 
the income which had since accrued in the business had 
been applied by the bankrupt towards discharging the 
partnership liabilities, and keeping down the interest on 
the insufficient securities and the premiums on policies 
effected to provide for the insufficiency. 

Between 
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That between Mr. Harpet^s death and the bankruptcy 1857. 
the bankrupt had thus paid or satisfied sums amounting to ^^v^^^ 
between 18,000/. and 19,000/. That in some instances Hai^er! 
the bankrupt had given the claimants his personal secu- In re 
rity, but had in others paid at once the amount due. 
That the periodical payments for premiums on insurances 
and for interest had amounted to about 380/. a year, and 
in the whole to upwards of 1,700/., exclusively of certain 
instalments which the bankrupt had paid in respect of 
a balance due from the partnership to the Whitchurch 
and Ellesmere Banking Company, amounting to between 
9,000/. and 10,000/. On Mr. Harper's death the bank- 
rupt made an arrangement for the payment of this debt 
by instalments of 500/. a year, and between Mr. Harper's 
death and the bankruptcy the bankrupt paid instalments 
amounting to 3,321/. \%s. 2d., being on an average of 
780/. a year. 

There was at the date of the bankruptcy owing, in 
respect of debts of Harper and Parry Jones, between 
8,000/. and 9,000/. The bankrupt's receipts from 
Harper's estate as executor had been only 3^261. 10s. 2d., 
while his payments on account of the firm had amounted 
to 16,186/. 15^. 5d. He had never been aware before 
Mr. Harper's death that Mr. Harper had exercised the 
power of appointment ; indeed he stated that Mr. Harper 
had frequently told him he had not exercised it. 

In 1854 a friendly suit of Powdrell v. Jones (a) was 
instituted in Chancery by one of Mr. Harper's creditors 
for the administration of his estate, the bankrupt having 
given the instructions for the bill and for his own answer 
to it. 

Mrs. Harper, however, was made a party to the suit, 

and 
(a) Sec 2 Smuk Sf Ciff. 407. 
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and was represented by solicitors of her own, who at- 
tended on her behalf the proceedings before the Chief 
Clerk. By the Chief Clerk's certificate of March 1856, 
which bad been approved by the Vice-Chancellor, a 
balance of 11,064/. lOs. 5d. was certified to be due to 
the bankrupt from the estate of Mr. Harper, whereof 
5,000/. was certified to be a specialty debt in respect of 
the penalty of that amount imposed by the partnership 
articles. Of this amount 9,737/. Bs. Id. remained un- 
satisfied at the date of the bankruptcy. 



On the 28th of May 1856 the adjudication of bank- 
ruptcy was made on the petition of a creditor of the 
bankrupt, filed on that day. The bankrupt had passed 
his last examination and obtained a certificate of the 
first class. 

The Appellant, by her depositions tendered in support 
of her claim to prove, stated the partnership articles, the 
antenuptial agreement, the settlement, and that no pay- 
ment had been made to her on account either of the 
annuity of 300/. or of her share of the profits of the 
business ; and two proofs were successively tendered by 
her and rejected, one being for the arrears and value of 
the annuity and the other for the arrears of one-fourth of 
the profits of the business since Mr. Harper's death. 



From the rejection of these proofs the present appeal 
was brought ; the Appellant by her petition stating, that 
the profits of the bankrupt in his business from the time 
of the decease of Mr. Harper up to the month of May 
1856 were in the bankrupt's balance sheet in this matter 
stated to have amounted to the sum of 4,768/. 1 Is. 3d. 

This, however, it appeared was calculated without 
reference to the payments which the bankrupt had been 

obliged 
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obliged to make in respect of the liabilities of the firm of 
JSarper and Parry Jones. 

Mr. Kenyan^ in support of the appeal. 

The Commissioner ought to have admitted the proof 
£rst tendered to him, viz., that for the annuity of 200/. 
per annum. For the bankrupt made no election before 
his bankruptcy to pay a share of the profits, and the 
election, being a personal matter and affecting the bank- 
rupt's afier-acquired property, was not capable of being 
exercised by the assignees. The alternative of an an- 
nuity of 2002. is therefore that on which the Appellant 
has a right to insist, and she ought to have been per- 
mitted to prove for the value of the future payments and 
for the arrears. 



1857. 



Ei parte 
Uarpsr. 

In re 

JONBS. 



But if the Court should not take this view of the case, 
then at all events one-fourth of the clear profits of the 
business carried on by the bankrupt from Mr. Harper's 
death to the time of the bankruptcy was due to the 
Appellant at the date of the bankruptcy, and a proof 
for that amount ought to have been at least admitted. 
There is no difficulty in ascertaining what it was, for it 
appears on the bankrupt's balance sheet, and the only 
question raised on this part of the case is, whether the 
assignees are entitled to make the calculation on a dif- 
ferent principle, and to set against the clear profits, which 
have incontestably arisen from the business carried on by 
the bankrupt, certain payments or liabilities which he is 
alleged to have made or come under in respect of, not 
the business carried on by himself, but a former business, 
which had necessarily ceased before the covenant could 
come into operation. I submit that such a mode of 
calculation is not authorized by any fair or reasonable 
construction of the covenant. The words of it are '' one 
fourth share of the clear annual profits of the survivor." 

They 
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1857. They are therefore the profits of Mr. Jones's businessi 

^^^^^^^^ and have no reference to the losses of any previous 

Ex parte 

Harper. COncem. 

In re 
Jones. Mr. Bocon and Mr. De Oex, for the assignees. 

No election has been made^ nor has any authority or 
reason been adduced to show that the assignees may not 
make it. They do so by electing to have the claim made 
in respect of a share of the profits, and then it is clear 
that there have been none. For it is a fallacy to treat 
the business carried on by the bankrupt as unconnected 
with that of the late partnership. 

It was a continuation of the partnership business, and 
is so treated in the words of this covenant itself, and 
more clearly still in other parts of the instrument The 
words " the profits of the survivor," are words of con- 
tinuance, and the interest which they denote resembles 
the estate of a surviving joint tenant, which is a con- 
tinuation and part of the original estate, and no new one. 
In the provisions for the admission of a son of the 
deceased partners the words are, '' shall be at liberty to 
introduce into the said business any one or more of his 
sons being of the age of twenty-one years," and *' having 
been duly admitted," &c. '' as a partner or partners with 
the survivor of the said George Harper and Richard 
Parry Jones in the said partnership business." " And 
the son, &c. who shall be admitted into the said partner- 
ship," &c. Therefore the business, though carried on 
by one partner only, is still spoken of as ''the said part- 
nership business," and is obviously treated, as in common 
fairness and justice it ought to be, as a continuation of 
the original partnership. The one-fourth must have 
been of the same divisible fund to the moiety of which 
Harper would have been entitled if he had lived, and 
that would have the balance only, after deducting out- 
goings 
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goings in respect of his dealings. It is, thereforCi clear 1857. 
that the business of the surviving partner cannot be ^P^^^^ 
treated as a new one. But if it could, the Appellant's Harper. 
argument would not be advanced, for the goodwill of In re 
the business, considered as a new one, could only be 
regarded as having been acquired by reason and in con- 
sideration of the bankrupt having been a partner in and 
having become liable in respect of the old business, and 
the liabilities of the old concern would, in that view of 
the case, be a charge subject to which the new one was 
acquired, and which must be taken into account in 
estimating the profits of it. 

These considerations are sufficient to dispose of the 
case without referring to another, which, however, would 
be of itself conclusive, viz., that the power in the part- 
nership articles being a general one, the appointee under 
it is at best in the same situation as an assignee of any 
part of the appointor's interest in the partnership, and 
can have no higher equity at all events than a purchaser 
for value would have. But such a purchaser would 
take, subject to all the equities arising out of the contract 
under which he would have to make his claim, and par- 
ticularly to that eqijity which precludes either party to 
a contract from claiming a benefit under it until he has 
made good any loss arising from his own violation of its 
stipulations. This principle was applied in a case before 
one of your Lordships, of Morris v. Livie (a), where an 
executor assigned his reversionary legacy for value, and 
afterwards became indebted to the testator's estate ; and 
it was held that the purchaser could not receive anything 
until the debt to the estate was satisfied ; one of your 
Lordships there saying, — " It may be properly said that 
Mr. B, Livie's legacy was given under a condition, im- 
plied by law, that, undertaking, he should duly fulfil, the 

duties 
(o) 1 y. 4- C. C. C. 389. 
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1857. dudes and obligations imposed on him by the instrament 
^"^ giving it." " This condition, if existing, accompanied 
Harper, his legacy until its discharge, and applied to it as much 
In re after as before its assignment.*' Bamett v. Sheffield {a) 
is another authority to the same effect [The Lord 
Justice Turner. — Those were cases of breaches of 
trust.] But we submit that the decisions did not tmm 
on that circumstance. In Priddg t. Rose (b) the prin- 
ciple was applied against a purchaser from a settlor, who 
had covenanted to pay a capital sum to the trustees of a 
settlement, under which he took a life interest. He had 
charged this life interest in favour of a purchaser for vakie, 
but it was held that the purchaser took, subject to the 
fulfilment of the covenant. WoodyaU v. Ghresley (c) was 
a similar case of a settlor ; and in a recent case of SmUk 
V. Parhes {d) the same principle was applied to a part- 
nership. 

Mr. Kenyan, in reply, referred to Townshend v. Whut- 
ham(f). 

Judgment reserved. 



77ie Lord Justice Knight EUiuce. 

April 25. In this case it appears to me, that an election, upon 

the part of the bankrupt, to pay the Petitioner as 
Mr. Harper's widow 2001. per annum under the articles 
of partnership between him and the bankrupt, and not a 
share of profits (if any) from or after Mr. Harper^s death, 
cannot be deemed to have taken place before the bank- 
ruptcy, nor has there been any such election since on 
the part of the assignees, who have indeed elected other- 
wise. It is, I think, clear, therefore, that, unless in re- 
spect 

(fl) 1 Dc G., M. 6f G. 377. (d) 16 Beav. 115. 

(6) 3 Afer. 86. (/) 2 Vet, sen, 1. 

(c) 8 Sim. 180. 
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spect of a share of profits^ if any, between the death and 
the bankruptcyy the Petitioner ia not entitled to make any 
proof. 

Then arises the question, whether her rights under 
the partnership articles are, according to their true con- 
structiony affected by the amount of debt due from the 
partnership at the time of her husband's death ? Because 
if they are, it is, I apprehend, plain enough that she can 
prove nothing ; and it appears to me that they are. I 
think it impossible to view the business, in the profits of 
which she acquired a contingent title to share, as a new 
business, as one not connected with that which until his 
death the partners carried on together under the partner- 
ship articles. It is true that the partnership determined, 
or in a sense determined, upon the death. But, for the 
purpose of the provision for the widow, it seems to me 
that the intention of the parties to the partnership 
articles (to be collected from the instrument) was, that 
the business, to produce the profits in which she was to 
share, should be considered as a continuance of the 
business, in which her husband was a partner. 

According to my view of the matter, therefore, the 
debts due from the partnership at his death must be 
taken into account in estimating whether there were any 
profits afterwards, and what was their amount, if any. 
Those debts having been so considerable, as they were, 
and having, to such an extent as they have, fallen on the 
bankrupt and his estate, the result is that, in my judg- 
ment, the conclusion of the learned Commissioner was 
correct. For it seems to me that there has been no 
profit within the meaning of the partnership articles as 
they concern the widow. 



1857. 

Ex parte 
Harper. 

In re 
JoMBt. 
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The Lord Justice Turner. 

For the reasons which my learned brother has given, 
I fully agree that there can be no proof as to the arrears 
or as to the value of the 200/. annuity. 

I have felt more doubt as to the right to prove for the 
one-fourth part of the profits ; but, upon examining and 
considering the deed, I think the learned Commissioner's 
decision is right upon this point also ; for I think that 
the deed proceeds upon the footing of the business being 
continued by the surviving partner, and that the true 
meaning of the deed is this,— that the surviving partner 
was not to be compelled to pay to the widow of the 
deceased partner more than one-fourth of the clear annual 
profits of the business so continued ; and I think that, (he 
proceeds of the business as continued having been ab* 
sorbed by the antecedent liabilities, it cannot be said that 
there were any clear annual profits within the meaning 
of the deed. 

I think, however, that, looking to the language of the 
deed, the appeal ought to be dismissed without costs. 
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Ex parte Sir ISAAC LYON GOLDSMID and 
WILLIAM KING. 

JufyU. 
In the Matter of GEORGE DEANE and PRE- ^^g- L 
DERICK YOULE, Bankrupte. 1857. 

June 4. 

rjlHIS was an Appeal from the rejection by Mr. Com- Before The 

"*• missioner Perry of a proof tendered under the ^^ticeii"*" 

following circumstances. J.and B. were 

partners at 

The bankrupts, George Deane and Frederick Youle, V*^''^\^^ 
carried on business at Liverpool as merchants, in part- at Pernam- 
nership, under the name of Deane, Youle and Company. ^^^\ ^^ 
They also carried on, in partnership with Alfred Phillips under the 
Yoide, a separate business at Pernambuco as merchants ^.™nd q^'^ 
on a distinct and separate account, under the same ''•y B. and C. 
name of Deane, Youle and Company; the two part- vancetOi4. 
nerships however, and their respective dealings, trans- f"J* ^•» ^®^ 
actions, property and effects, being altogether separate them, which 
and distinct aZT^^ 

. became bank- 

The business of the Pernambuco firm was principally rupts, and 

that of commission merchants, but the firm also made jg^an"(; * 
shipments on their own account, and in the course of became "fal- 
their dealings and transactions they consigned produce jng ^ ^^^ 

Iq Brazilian law, 
and entered 
into a concordata with their creditor n according to the same law, which does not 
adopt the English practice in bankruptcy of distributing joint estate among joint 
creditors, and separate estate among separate creditors, nor that adopted in £x fiarte 
Moult and Ex parte Hinton,of excluding a holder of bills drawn by one firm on 
another, consisting pnrtly of the same partners from double proof: — 

Held, by Lord Justice Turner ^ agreeing with the Commissioner; dissentiente Lord 
Justice Knifihi Bruce: 

1. Tliat Ex parte Moult and Ex parte Hinton have been too long decided to be 
departed from m this Court. 

2. That according to those authorities the bill holders, having received a dividend 
under the concurdata, were not entitled to prove under the English adjudication, 
the differences between the concordata and an English bankruptcy, and between the 
practice in England and the Brazils, not being sufficient in the opinion of Lord Justice 
Turmr to constitute a valid distinction between the above cases and the present 

Vol. I. G D.J. 
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1666. to the Liverpool firm to be sold upon cummission on 

)f^"^^^ account of the Pernamhuco firm, and they also received 
£x parte . . • *-. ,« , i , . ..• 

Sir consignments from the Liverpool firm to be sold m like 

Isaac Ltow manner, but the consignments made by the Pernant- 
and buco firm to the Liverpool firm greatly exceeded in value 

KiNo^" and amount those made by the Liverpool firm to the 
Pemambuco firm, and by reason thereof, and of remit- 
tances made by the Pemambuco firm to the Liverpool 
firm, the Pemambuco firm was always greatly in advance 
to the Liverpool firm. 

It was a general or frequent course of business pur- 
sued by the Pemambuco firm, in making purchases in 
the Brazils or elsewhere of produce to be consigned to 
the said Liverpool firm, on account of the Pemambuco 
firm, to pay the price in cash and to raise the amount 
required for that purpose by the sale at Pemambuco of 
bills of exchange, which were drawn by the Pemam- 
buco firm upon and which were afterwards accepted 
by the said Liverpool firm. 

It was also a general or frequent course of business 
pursued by the Pemambuco firm, in their dealings and 
transactions with firms in England, to make their pay- 
ments to such last*mentioned firms by means of bills of 
exchange drawn by the Pemambuco firm upon and ac- 
cepted by the Liverpool firm. 

Among the bills of exchange drawn by the Pemam- 
buco firm upon the Liverpool firm, which were sold in 
manner and for the purposes aforesaid at Pemambuco, 
were two: one for 10,000Z. and the other for 6,000/. 
They were in the following form : — 

'* Pemambuco, 29 May, 1864. 
" No. 3342, each for 10,000/. sterling. 
** At sixty days' sight pay this first of exchange 
(second, third and fourth not paid) to the order of 

Messrs. 
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Messrs. /. L, Goldsmid, Wm. Thompnen and Wm. King 
the sum of ten thousand pounds sterling value of the 
Pemambuco Provincial Treasury, and place it to ac- 
count as advised by 

** Deane, YouU and Co. 
*' To Messrs. Deane, Youle and Co., 
" Liverpool. 

" Payable in London.'' 

The bills were accepted by the Liverpool firm in the 
following form ; — 

'' Accepted 17th •/ti/y, 1854, payable at Messrs. 
Smith, Payne and Smith's, Bankers, Londom, due 18th 
September, 1854. 

" JDeane, Youle and Co." 



18S6L 

Ex parte 

ttir 

Isaac Ltov 

goldimis 

•mi 

William 

Kims. 



These two bills were purchased on the respective days 
of their dates on behalf of the Brazilian government, 
for the purpose of making payments in England on be- 
half of that government. 

The full values of the bills respectively were paid to 
the Pemambuco firm by or on behalf of the Brazilian 
government, and the bills, by the direction of that go- 
vernment or their agents, were drawn in favour of Sir 
leeuie Lyon OoUbmid and William King, and William 
Thompson, since deceased, who were the agents in Eng- 
lamd of the Brazilian government. 

The Brazilian government and their agents who 
3>urchased the bills were aware when they purchased 
^e bills that the Liverpool and Pemambuco partner- 
ships were separate and distinct partnerships, but that 
the said George Deane and Frederick Youle were 
partners in both. They believed, however, also, that 

g2 the 
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the government would be entitled to have recourse for 
payment of the bills against each of those firms. 

The bills were remitted to the agents of the Brazilian 
government, and accepted by the Liverpool firm, long 
before the bankruptcy. 

The adjudication took place on the 13th of November, 
1864. 

On the 26th of June, 1855, the Pemambuco firm 
entered into a concordata with their creditors, which 
was ratified according to the Brazilian law, and which, 
being translated, was as follows : — 

" Concordata. 

" At the last meeting of the creditors it was the in- 
tention of the bankrupts, Frederick and Alfred Phillips 
Youle, for the common inteiest of their creditors, to 
ofier on the part of their firm of Deane, YouU and 
Company the payment of each of their creditors with 
the least possible expense and in as brief and advan- 
tageous a manner compatible with the state of their 
estate, the above-named partners proposing to undertake 
the liquidation of the estate under the inspection of and 
in concurrence with trustees to be appointed by the 
creditors, the estate to be free from all expense in this 
liquidation, and the bankrupts to receive no payment 
(in per centage or otherwise) for their labour, they 
making the dividends in proportion as the assets should 
be realized, and as the trustees might determine. It 
not having been possible in spite of every effort used 
to convene a meeting that could discuss such a con- 
cordat, owing to its being understood that by the com- 
mercial laws of the country such a meeting could only 
be held after the expiration of four months from a given 

date, 
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date, Frederick Youle, with the consent of his creditors, 
went down to Rio de Janeiro in order to endeavour 
to settle with the government (independently of any 
judicial process) the question of preference to which 
the public treasury considers itself entitled over other 
creditors, but in spite of the opinion of many dis- 
tinguished members of the council of state that such 
a preference was not in accordance with the laws, the 
government decided upon leaving the issue to the legal 
tribunals. In consequence of the above detail and of 
the absolute necessity for the partner, Frederick YouWs^ 
returning to Europe^ his health having often suffered in 
this country and the climate preventing his giving that 
active attention to business that would be requisite, the 
bankrupts are under the painful necessity of giving up 
their previous intention, and now offer a concordat in 
the following terms : — In consequence of a great part 
of the assets of the estate being sequestered by the 
public treasury, and of which no disposal can be made 
pending the decision of the question of preference 
about to be raised by the treasury before the legal 
tribunals as to whether it is entitled to be paid in full, 
or, as it in justice ought to be, to enter into a propor- 
tional distribution with the other creditors, it is not 
possible to offer any composition in a fixed sUm or 
otherwise, as the bankrupts can do nothing pending 
the decision of this important question, which affects a 
large portion of their assets, and the final result of 
which (and especially the delay) it is impossible to 
foresee. It therefore only remains for the bankrupts 
to propose to their creditors the assignment of their 
estate as it now stands recovered and recoverable, that 
all may be given over to the trustees to be appointed, 
and who shall undertake the liquidation for the common 
benefit of the estate, carry on the suit at issue with the 
government (treasury), make all dividends, and in every 

way 
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1866. way act for the general benefit. On our part we aak 
from the generosity of oar creditors a full quittance ao 
soon as we shall bare delivered up alL We have done 
our best to secure them greater advantages, which we 
have failed in for the reasons stated in the foregoing. 
In our steady we propose as trustees, E. Bidanbac, L, 
A. Segra^ E. Fenion, M. Joaquim, Romas E. Silwu 

'* Pemambuco, 11th June, 1865. 

" Deane, Youle and Company." 

Annexed to the concordata was a ratification of it, of 
which the following is a translation : — 

'^ Inasmuch as it pertains to the Judge Commis- 
sary to ratify the concordat, there being no oppo- 
sition, inasmuch as the dissentients have not lodged 
their opposition during the term of eight days assigned 
to them for such purpose according to Article 850 of 
the Commercial Code, and that consequently there is no 
opposition for the Tribune of Commerce to decide upon 
according to Article 851 of the said Code, and the 
matter is reduced to there not having been dissentients, 
I hereby ratify this concordat, that it may produce 
full and entire effect : the disposition of Article 854 of 
the Commercial Code to be observed ; and I give this 
as published in the hands of the notary Heciffe^ 

''26ih June, 1856. 

"Joas Pinto de Lemos!* 

The Articles 850, 851 and 854 of the Commercial 
Code, referred to in the ratification, provide as follows : — 

Article 850. The concordat must be rejected or ac- 
cepted and signed at the same meeting at which it is 
proposed. If there are no dissentients, the Judge 
Commissary shall ratify it then and there; but if there 

be. 
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be, be shall assign to all Buch dissentieDts collectively 1866* 

eight days, within which time lo lodge their embargoes, « ^^^ 

(L e^, grounds of opposition,) which he shall notify to Sir 

tlie assignee and bankrupt, who shall be obliged to Goldbmid' 

reply to the same within five days. The embargoes and 

and the replies to the same shall be sent by the Judge Kitio, 
Commissary to the Tribunal of Commerce, within the 
term of three days from the giring in of the replies* 

Article 851. The embargoes being presented, the tri- 
bunal shall give sentence, either rejecting them or accept- 
ing them at once as proved. At the same time, if it shall 
appear to the tribunal that the subject of the embargoes 
is important, but not sufficiently proved, it may assign 
ten days for proof to be given. At the end of this term, 
without any other reply than that of the assignee, the 
same shall be finally adjudged. From the decision of 
the Judge Commissary, who shall ratify the concordat, 
there shall be no appeal but by embargoes in the man- 
ner hereinbefore stated. But from the sentence of the 
tribunal, which may reject the embargoes of creditors 
who are opposed to the concordat, there may be appeal 
to the high court of justice of the district. The terms 
allowed in this and the preceding Articles shall not be 
extended. 

Article 854. Notice of the concordat being served 
npon the assignee and the trustees, these last named 
shall be obliged to deliver up to the debtor all his effects 
that they may have in their possession, and the former 
to give in his accounts of administration before the 
Judge Commissary, to whom it belongs to settle any 
dispute that may arise relative to the delivery of the 
effects or the settlement of accounts, referring the same 
to arbitration, if the parties desire it 

There was an absolute majority of votes of creditors 

in 
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in favour of the concordata so proposed and entered 
into by the Pernambuco firm, there being forty-four 
creditors present, of whom thirty-nine voted in favour 
and five against, and the majority represented more 
than two-thirds in value of the claims. The proposed 
trustees were unanimously approved of. 

According to the Brazilian law at present in force, 
the concordata thus accepted and ratified has the effect 
of granting a quittance to the fallidos ; and the holders 
of the bills of exchange drawn by Deane, Youle & Co., 
of Pernambuco y upon and accepted by the firm of Deane^ 
Youle k Co., of Liverpool, would not by the law of the 
Brazilsy by receiving dividends in respect of such bills 
of exchange under the concordata, be precluded from 
receiving dividends under a bankruptcy of the acceptors 
of such bills of the Liverpool firm ; nor, according to 
the Brazilian law, would the holders of the bills, by re- 
ceiving dividends under the Liverpool bankruptcy, be 
precluded from receiving dividends on the bills under 
the concordata or under a contract of union, (which is 
another form of administration, explained in the further 
evidence stated posty p. 293,) had the affairs of the Per^ 
nambuco firm been administered under a contract of 
union instead of under a concordata. 

William Thompson died, and the appellants there- 
upon became the sole agents of the Brazilian govern- 
ment. 



The Brazilian government at first sequestered some 
of the assets of the Pernambuco firm, claiming a right 
to be paid in priority to the other creditors, but they 
afterwards abandoned such claim, gave up those assets, 
and sought relief upon equal terms with the other 
creditors. 

On 
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On the 17th of September, 1855, a dividend amount- 
ing to 600/. was received in respect of the bills by the 
appellants under the concordata. 

On the 16th of April, 1856, the appellants tendered 
a proof under the bankruptcy for 16J 16/. \s. 5d., being 
the amount due for principal and interest on the bills. 



1856. 

£z parte 

Sir 

Isaac Ltov 

ooldsmid 

and 
William . 

KiMO. 



Mr. Commissioner Perry rejected the proof on the 
ground that creditors who had received dividends from 
the estate of the Pernambuco firm under the concor- 
data had elected, and were not entitled to prove (a). 

The 



(a) The commissioner's rea- 
sons were expressed in his judg- 
ment, which was a written one, 
and which, after stating the facts, 
proceeded as follows : — 

In the course of the argu- 
ment many of the cases upon the 
question of double proof, begin- 
ning with Lo/brei/'s case, and 
ending with the case of Wkkham 
V. WickharHf in which that ques- 
tion was adverted to in the 
judgment of the Vice- Chancellor 
Wood ; and some observations in 
Lord Henley's Bankruptcy Law, 
p. 184, 2nd edit., were brought 
under the notice of the Court 
To avoid repetition, and for the 
purpose of showing what the 
nature of these decisions has 
been in as clear a manner as 1 
am enabled to do, I proceed to 
arrange them under two heads. 
First, the cases in which double 
proofs have been allowed — La^ 
forest* $ case, Cooke, B. L., p. 
251, before Lord Loughborough, 
There Conon and Garden were 
partners ai turpentine manufac- 



turers. Conon and Garden were 
also partners with Whineup and 
Griffin, as soap manufacturers, 
under the firm of Whineup and 
Griffin; persons who had dis- 
counted bills drawn by Carton 
and Garden, on Whineup and 
Griffin, as soap manufacturers, 
under the firm of Whineup and 
Griffin, persons who had dis- 
counted bills drawn by Conon 
and Garden, on Whineup and 
Griffin, and alleging their igno- 
rance of the connection in part- 
nership of Carton and Garden 
with Whineup and Griffin, were 
on appeal to the Lord Chancellor, 
and proof of such want of know- 
ledge, admitted to prove against 
both estates. In £x parte Ben" 
ton, a year afterwards, the holder 
of a bill drawn by Manh, a 
partner in a cotton manufactory 
with William and John Haughr 
tan (then carrying on a separate 
trade as grocers) in favour of 
the Houghtant, upon Addii, 
which bill was paid for groceries 
to the holders of it, was allowed 



76 



CASES IN BANKRUPTCY. 



18fi& 

Exparte 

IfAAC Lroit 
GoLDsaiA 

. WlLUAlt 



The Bimzilian governmeDt appealed from the de- 
cision. 



to prove against the joint estate 
•f the Haughions and the sepa- 
rate estate of Manh. There 
also the holder had no knowledge 
of the connection of the parties in 
partnership. There is also the 
case of Es parte Boubonus (8 
Fet. 540), in which the right to 
take dividends from both estates 
in certain cases It recogniced by 
the Lord Chancellor. In Ej parte 
Adam (2 itotr, 36), five persons, 
trading under the firm of Cooke 
and Co^, drew a bill on two of 
their firm, carrying on a distinct 
trade, under the firm of Htttraom 
and Gois. There the bill-holder, 
in the report in Roie (wliich is 
confirmed by that in 1 Va, 4* B. 
493), was admitted to double 
proo^ the Lord Chancellor ez^ 
pressing his opinion that the 
petitioner, <'as ignorant of the 
connection of the parties," was 
entitled to prove against both 
estates. In Ex parU Walker 
and Es parte Wendey (1 jRote, 
441), Fard^ a rope- maker, Price 
and Cr0it^ sbipbrokers, and Jo- 
Kpk OUbertt were jointly inti&- 
rested in the cargo of a ship; 
Ford drew a bUl fiur goods sup- 
plied for outfit of the vessel in 
favour of Wenslty and Co. on 
Frke and Crofi, WefoUy and 
Co. kaawing that the four were 
jatntly intetested. In this re- 
spect the caae Mitred frma those 
befbre mentioned. The hoMen 
proved the bill against both 
estatetb It was songKt to ex- 
punge the preof, which aeems to 



have been sustained, because, as 
Sir Samuel Romilfy and Mr. HUl 
contended, it was a draft of one 
of several partners upon two 
other partners, a distinct bouse, 
and carrying on, it might be 
added, a distinct trade. The 
Lord Chancellor, after admitting 
the authority of the cases of La^ 
JbreU and Beii6oJi»s, and stating 
that the debt was a partnership 
one, gives this reason for the de- 
cision in Ex parte Weiuley : the 
mode of payment is a bill pay- 
able to the vendors, not on the 
partners, whose name is not upon 
the bill, but on persons forming 
another house. In the case now 
before the Court, as to all the 
Ftmambuco bilb, the names of 
Deane and YotUe are upon those 
bills. The case of Wickham v. 
Wkkham, before Vice-Chancellor 
Wood (now reported 2 liL 4* J. 
478), has been referred to. Wich- 
ham V. Wickham did not involve 
a case of actual baiikriiptcy. 
There appears to have been a 
deed of inspection, from some of 
the provisions of which the Vic»- 
Chancellor collected that the two 
estates referred to in that case of 
Finch and Sons, and Finch and 
Willey, debtors to the Low Moor 
Company, were to be wound up as 
in bankruptcy ; and thus the ques- 
tion of double proof was raised 
upon the aiguments in the ease. 
In the short-hand writer's notes 
of tlie jttdgmentof the Vice-ChaA- 
oeUor, it appean that Fmch and 
Sons^ a firm of wliioli Edwm^ 
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Mr. De Oex (with whom was Mr. Caims) in support 
of the appeal. 

The Commissioner did not profess to decide this case 

upon principle, but considered himself bound, as he 

probably 

Finch was a partner, drew billt 
for 6,370/. 15s. upon Finch and 
WUiey, which were accepted bj 
that firm, and then the bilk were 
indorsed by Finch and Sons to 
the Low Moor Company. Ed^ 
ward Finchf the partner of Fiitch 
and Sons, was the surriTing part- 
ner of Finch and Wiliey. The 
Vicfr-ChanceUor appears to have 
held that, after proof against 
Finch and Sons, it was compe- 
tent to the holders to prove the 
bin for 6,370/. 15s. against Finch 
and Wilhy, This decision would 
appear to be at variance with the 
case of Er parte Hinton, in the 
matter of Acraman^ which 1 will 
hereafter advert to. Secondly, 
I come now to the cases in which 
double proof has been refused, or 
expunged after such proof had 
been made* In Ex parte Row- 
tandton (3 P. Wmi. 405), John 
Ct&tjkld and Jame$ Birket, part- 
ners in trade, had given their 
Joint and several bond to the 
petitioner, Rtmlandton, who 
proved hia debt under a Joint 
commission issued against them, 
and received a dividend. Two 
aeparate commisiians having 
afterwards issued against the 
partners, the creditor sought to 
reoetre his dividend under the 
aeparate commissions, and being 
refused by the Commissioners, 
their decision was oonirmed by 



the Lord Chancellor, who re^ 
quired the creditor to elect ; but 
as the dividend under the Joint 
estate was received while the 
matter was in suspense, liberty 
was given to him to repay the 
amount of the dividend. This 
case is referred to in Ex parte 
Beuan (10 Vet. 107), which I 
only mention here for the note 
by the reporter at the foot of that 
page, which is in these words :-^ 
*' Where the contract is for double 
security against distinct firms, 
though consisting of the same in- 
dividuals, the creditor, if ignorant 
of their connection, may prove 
i^inst both." In Ex parte 
Liddd (2 Rote, 34), De Ptado, 
with Oravet and another, were 
partners in the firm of Peter 
Grovet and Co., who had given 
a bill drawn by that firm upon 
and accepted by De Prado to 
one Keyt, who accepted it in 
ignorance that De Prado was a 
member of the firm. The firm 
became bankrupt, but Grovet 
being an infant, separate com- 
missions were ihsned against De 
Prado and Hitchcock, the other 
partner. In HiUhcock't bank- 
ruptcy an order was made for 
keeping distinct accounts of the 
Joint and separate estate. Kcj^t 
proved under Hitchcock* t bank- 
ruptcy as a Joint creditor, and 
received a dividend out of the 
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probably was, by the authority of Ex parte Hinton (a). 
That case, however, was decided not according to the 
opinion of the learned judge whose decision it was, but 
in consequence of the authority of Ex parte Moult (b), 

which 



joint effects. In like manner he 
afterwards received a dividend as 
a joint creditor under De Frado*s 
bankruptcy, but having sought 
to prove against De Prado*s 
separate estate, and liaving been 
admitted to prove, his proof was 
ordered to be expunged by the 
Lord Chancellor, on the ground 
of a conclusive election, his Lord- 
ship using these words : — 
'* Adopting the aggregate lia- 
bility of all his debtors, he is 
excluded now from resorting to 
them individually." In Ex parte 
Bigg (2 Rose, 37), Samuel Cook, 
who was not a distinct trader, 
but was one of five partners 
in a firm of Harrixon and Co., 
drew a bill on Harrison and 
Co., and discounted it with his 
bankers, who knew of his con- 
nection with Harrison and Co. 
The bankers having proved the 
bill under the commission which 
issued against the firm, sought 
also to prove against Cook's 
separate estate, but this claim was 
disallowed by the Lord Chan- 
cellor ; so in £jr parte the Bank 
of England (2 Rose, 82), where 
Graves, Sharp and Fisher, in 
partnership, indorsed a bill to 
their partner Fisher, who was a 
distinct trader, and he discounted 
the bill with the Bank of Eug- 
laud, although, in accordance 



with their practice, the Bank had 
obtained the separate indorsement 
of Fisher, their customer, thereby 
apparently raising a valid con- 
tract for double security, it was 
held that the Bank must elect. 
In £r parte Husbands (5 Mad, 
419, and 2 G. 4- J. 4), a joint 
commission had issued against 
Isaac and Ptter Blackburn, The 
Petitioners were creditors upon 
bills of exchange drawn by Isaac 
Blackburn upon Peter Blackburn, 
Isaac and Peter Blackburn traded 
as shipbuilders at Plymouth^ but 
in the name of Isttac Blackburn 
only. Peter Blackburn carried 
on a separate business as a 
merchant in London, At the 
time the bills which were nego- 
tiated for the use of the partner- 
ship trade were taken, the Peti- 
tioners were ignorant of the 
existence of the partnership, 
though they were aware of it at 
the time of the bankruptcy, when 
they proved for a joint debt, and 
one of the Petitioners was chosen 
assignee. They afterwards ap- 
plied to the Commissioners for 
liberty to transfer their proof to 
the separate estate, which being 
refused they applied to the Vice- 
Chancellor that they might be 
declared entitled to prove against 
the separate estate, as well as 
against the joint estate, or that 



(a) De Gex, 550. 



(6) 2 Dea. ^ Ch, 419. 
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which his Lordship considered to be binding upon him 
as Vite-Chancellor. Now, in the first place, the autho- 
rity of £x parte Moult is not conclusive in this branch 
of the Court, if your Lordships should be of opinion 

that 



they might be at liberty to transfer 
their proof from the joint estate 
to the separate estate. The Vice- 
Chancellor having held that they 
were too late to transfer their 
proof after dividend bad been 
declared of the joint estate, and 
after they had acted as joint 
creditors, the case came before 
the Lord Chancellor on appeal, 
who, allowing the Petitioners to 
prove against the separate estates, 
directed the proof against the 
joint estate to be expunged. He 
said : — ''In this case the bills 
are accepted by the dormant 
partner of the partnership of 
Itaac and Peter BUickburn^ and 
are drawn by Itaac Biackburn,in 
his individual name, indeed, but, 
as I must take it on the evidence, 
in his name as representing the 
firm of the two bankrupts, it 
does not appear to me that this 
case ranges itself within that class 
of cases in which, contrary to the 
ordinary rule in bankruptcy, the 
holder has been allowed to pur- 
sue the contract appearing on the 
face of the bills, and to have 
double proof." In Ex parte 
MouU (2 Dea. ^ Ch, 419), 
Messrs. Williamt, Deacon and 
Co. had proved against the joint 
estate of Burrow and Geddet, and 
also against the separate estate of 
Geddetf upon a bill of exchange. 
Geddes was a partner with Barrow 
and Co., commission agents. He 



was also a separate trader as a 
cotton manufacturer under the 
firm of Geddes and Co. He was 
also a member of the firm of 
Johnston and Co., warehousemen, 
and of the firm of Samuel Rod" 
clijffr, cotton-spinner. The sub- 
jects of proof were two bills drawn 
by Barrow and Co. upon John* 
slon and Co , and indorsed Bar- 
row and Co., Geddes and Co., 
and Samuel Radcliffe. A joint 
commission issued against Barrow 
and Geddes f and a separate com- 
mission against Johnston. The 
creditor, B4)bert Williams^ alleged 
that neither he nor his co-part- 
ners, before the issuing of the 
commission against Barrow and 
Geddes, knew, believed or sus- 
pected that Geddes was a part- 
ner in the firm of Barrow and 
Co., or that he was a partner in 
the firm of Johnston and Co., 
but that they believed that the 
firm of Barrow and Co., and 
the firm of Johnston and Co., 
and the firm of Geddes and Co. 
were composed of different and 
distinct persons. Proof was made 
for the amount of the two bills 
of exchange against Thomas 
Johnston, and before the 25th of 
March f 1830, two dividends, 
amounting to 2j. %d, in the pound, 
were declared under his bank- 
ruptcy, which might have been 
received by the creditors upon 
application before that day. On 
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that it was not correctly decided, and in the next place, 
eren if it were a binding authority, this case difters 
essentially from it. 

Upon the former of these points it is submitted that 
neither principle nor authority rendered it necessary to 

decide 



that day a proof was made un- 
der the oommission against Bar- 
rmo and Co. against the separate 
estates of Geddet, for the balance 
of the two bills of exchange, after 
deducting the amount of the di- 
vidend declared in Johmton't 
bankruptcy, and on the same 
day proof was made against the 
joint estate of Barrow and Co. 
for the whole amount of the 
two bills of exchange. A petition 
was presented to the Court of 
Review, praying that the creditors 
might be ordered to elect whe- 
ther they would remain creditors 
under proof against the joint 
estate of Barrow and Co., or 
render their proof against the 
separate estate of Geo. Geddes; 
and in case they should elect 
to remain creditors upon the 
joint estate of Barrow and G. 
GeiUes, then that the amount 
of their proof upon that estate 
might be reduced by the amount 
of the two dividends declared on 
JohndorCt estate, and in case of 
their refusal to elect, then that 
both proofs might be expunged. 
The Judges of the Court of 
Review, divided in opinion on 
the main question, made an order 
to this extent only, that the 
proof against the joint estate 
of Barrow and Geddes should 
be reduced by the amount of the 



dividends received upon Joktt- 
$ion*s estates. Sir G. Rate^ who, 
with the Chief Judge, was of 
opinion that the creditors must 
be put to their election, adverting 
to the argument which had been 
used in favour of the double proo( 
that, as to Geddet, there was a 
separate express contract by in- 
dorsement, said— *< It is needless 
to go through the cases, for not 
one has been cited that afibcts 
the rule, that you cannot prove 
against both the joint and sepa- 
rate estate of the same individual. 
Or I would put it thus — Wher- 
ever your common law execution 
would give you both estates, then, 
under the equitable execution in 
which you all come in together 
under insolvency, you must each 
take your own estates, in the first 
instance ; not exclusively, but in 
the first instance subject only to 
a right of election, which we all 
know is in the petitioning cre- 
ditor, as perhaps the first execu- 
tion creditor, and to a right of 
election, as in this case, where 
there is express contract" The 
Lord Chancellor (Lord- Bros^il- 
am\ before whom the question of 
double proof was brought on a 
special case, decided against the 
double proof upon the authority 
of the case of £r parte Huibamht 
before mentioned, and ordered 
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decide Ex parte Moult as it was decided. The only 
authority upon which the decision was rested by the 
Lord Chancellor was that of Ex parte Husbands (a), 
from which, however, it is submitted, Ex parte Moult 



that the creditors ihould elect 
against wbicb estate they would 
prove. Since the decision in this 
ease a double proof has been ex- 
punged in a case of Ex parte 
Saper, in the matter of Salter ▼. 
Fearton^ The reference given 
by Mr. LoumdeSt in his argument, 
was to the fourth volume of Dea- 
con and ChUty't Reports, but the 
facts of the case are also stated 
in the second volume of Montagu, 
and Ayrton*i Reports, p. 55. 
^Uer and Pearson were in part- 
nership as merchants; Pearton 
was also in partnership with dif- 
ferent persons as warehouse- 
keeper, and during the five years 
preceding the fiat was in partner- 
ship with Price. Salter and Co. 
drew bills on Peanont which he 
accepted, and a commission hav- 
ing issued against Salter and 
Pearum, one of the bills was 
proved in the year 1 824 against 
the joint estate, and another in 
1825. In 1826 the party repre- 
senting the bolder as a surviving 
partner sought to prove against 
the separate estate of Pearson 
the balance then due upon the 
bills, after deducting the divi- 
dends paid upon the joint estate ; 
and his proof had been allowed 
by the Commissioner. The proof 
was expunged in 1 834, upon the 
authority of £x parte Moult, 



was 

The Court, however, did not or- 
der the dividends to be refunded, 
on account of the length of time 
which had elapsed since the re- 
ceipt of them. That case of E» 
parte Moult was also the ground 
of expunging a proof in Ex parte 
Law (3 Dea, 541). I come now 
to Ex parte Hinton (De Gex, 
550). In that case there were 
two firms, Acramans, Morgan 
and Co., consisting of three Acra^ 
mans, and Thomas Bolrqyd, WU' 
liam Morgan, and James Nor^ 
roway Franklynt shipbuilders, 
boilerinakers and engineers, and 
the firm of D. £. and A^Acroman 
(consisting of the three Acramans 
only), trading as merchants. A 
promissory note payable to one 
of the Acramans, or order, signed 
on behalf of Acramans, Morgan 
and Co., the firm of six partners, 
was indorsed by the payee, and 
by the firm of D. E. and A. 
Acraman, as well as by one Wil- 
liam Williams. The Petitioner 
who had discounted the note 
knew or believed that the three 
Acramans were partners in the 
firm of six ; he had proved his 
debt under the fiat issued against 
the firm of Acramans, Morgan 
and Co., and received a dividend. 
Before the receipt of the dividend, 
but after proof made, he tendered 
a proof against D, E, and A, 
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was clearly distinguishable. For in Ex parte Husbands 
the bill purported to be drawn by one separate trader 

upon 



Acramant^ against whom a fiat had 
also issued, but the Commissioner 
rejected the proof, on the ground 
that, knowing the three Acramans 
to be partners in Acrumunt^ Mor- 
gan and Co., he had made his 
election. The Chief Judge of 
the Court of Review, the present 
Lord Justice Knight Brt/rf, after 
expressing a doubt whether the 
knowledge that the three Acra- 
mans were members of the firm 
of six was material to the deci- 
sion in the case, said — *' I do not 
see any di&tinction between the 
case of Ejt parte Moult and the 
present, unless it is a distinction 
that Geddes and Co. hnd not a 
partner, whereas here the minor 
firm comprises several persons. 
I think that it is not. My opi- 
nion (subject to the question of 
knowledge or ignorance) is that 
by law there ought not to have 
been double proof in the case 
before me;" and he dismissed 
the petition, giving the assignees 
their costs out of the estate. This 
case was decided in 1847, and 
my attention has been directed 
by Mr. Shackleton to some ob- 
servations upon it in a judgment 
of Mr. Serjeant S/epArn, delivered 
in the year 1 850, in a case aris- 
ing out of the bankruptcy of 
Acramans, Mitrgan and Co. The 
learned Commissioner says — '* I 
am aware that in Ex parte Ilin- 



ton the Chief Judge is reported 
to have expressed himself as if 
he thought the double proof must 
have been disallowed in that case, 
even though the taker of the note 
had no knowledge of any connec- 
tion between the firms, and as if 
he had admitted no distinction 
between the case of double proof 
as against connected firms, and 
of double proof as against the 
joint estate of a single firm, and 
the separate estate of one of its 
partners; in which latter case 
the double proof must be disal- 
lowed, according to £x parte 
Moultf whether the taker knew 
him to be a partner or not. But 
I am not satisfied of the accuracy 
of the report in this respect (a) ; 
for such a view was not necessary 
to the Chief Judge's decision, nor 
is it the view taken in Ex parte 
Moult, on which he is said, ne- 
vertheless, to have exclusively 
relied : for in Ex parte Moult 
the distinction just referred to is 
admitted. I conceive, therefore, 
that Ex parte Hinton is not to 
be understood as applying to the 
right of double proof against con- 
nected firms, except in the pre- 
cise case which then occurred — 
in the case where the taker of 
the bill was aware that all the 
partners in one firm were part- 
ners also in the other firm.*' Be- 
yond these doubts thrown out as 



(a) The judgment was in writing, and was Printed in the report 
from an examined copy of the original MS., with which the proof was 
also examined. 
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upon another. It appeared, however, that they were 
partners, and the Court permitted the bill holder to 
elect between the character of joint creditor for which 

he 



to the report of the case in Ex 
parte Hifi/oi?, the case just re- 
ferred to does not assist the ad- 
vocates of the right of double 
proof, for the proof offered in the 
ease before Mr. Serjeant Stephen 
was a proof against Acramant, 
Morgan and Co., on some bills 
drawn by Alexander Foting, jun , 
upon and accepted by D., E. and 
A, AcramanSf and indorsed by 
the other firm of Aeramant, Mor- 
gan and Co., after the proof made 
and dividends received, under a 
fiat issued against D., E. and A, 
Acraman. The learned Com- 
missioner rejected the proof; and 
it appears in the case that the 
creditor knew that two of the 
Acramant were members of both 
firms, though he believed that 
Daniel Acraman was no longer a 
member of the firm of Acramans, 
Morgan and Co. 

Having now gone through the 
various authorities upon the ques- 
tion raised before me, it appears 
to me that if notice of the connec- 
tion of the firm of Deane and 
Youle of Liverpool with the firms 
of Deane and Youle of Pernam- 
hico, and of Youle, Deane and 
Co. of Bakia, be necessary in 
order to exclude the right of 
double proof, sufficient notice 
was given to the holders of the 
bills, by the identity of the names, 
to put them upon inquiry, and 
they have in no instance ven- 
tured to allege their ignorance of 
the connection of the Liverpool 

Vol. I. 



firms with the foreign firms, while 
in one case that of Mr. HuWt 
client, the knowledge of such 
connection with the Bahia house 
is admitted. I am of opinion that 
the present case must be governed 
by that of Ex parte Hinton in 
the matter of Acraman. Here, 
however, there are but few in- 
stances in which the actual re- 
ceipt of dividends at Pernambueo 
is admitted, though in most of 
the cases before me it is probable 
that 20 per cent, has actually 
been received from the assets in 
Pernambueo, so that the parties 
cannot, until the (act is known 
of the receipt of dividends there, 
be held to have actually elected. 
I must, therefore, declare gene« 
rally that the right of double 
proof does not exist in this case, 
and that such of the creditors as 
have received dividends upon the 
bills in respect of which proof 
has been tendered, either from 
the house of Deane and Youle of 
Pernambueo, or of Youle, Deane 
and Co. of Bahia, have elected, 
and are not entitled to prove 
upon the estate of Deane, Youle 
and Co., of Liverpool, and order 
that such of those creditors as 
have not received dividends from 
the foreign firms do elect within 
four months from the present 
time whether they will prove 
against that estate, or against 
the foreign firm, the drawers of 
the bills. 

H D.J. 
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he had never contracted, and that of separate creditor of 
each estate, but would not give him, in form, the advan- 
tage both of the ostensible and the actual state of 
things. He had, however, all that he had contracted 
for, having regard to the circCirastance (adverted to in 
the note to Ex parte Husbands)^ that the joint estate 
would, under the provision as to order and disposition, be 
administered as the separate estate of the apparently sole 
trader. It is therefore substantially a case of double proof, 
being a proof against the separate estate of one trader, 
which, under the provision above mentioned, included 
the joint estate, and against the actual separate estate 
of the other debtor. The decision in Ex parte Moult 
was, it is submitted, not only not rendered necessary 
by, but is not in accordance with. Ex parte Husbands. 
The bill holder saw upon the face of the bill two distinct 
commercial 6rms, to which he would consider that he 
had a right to look for payment, and on the liability 
of which he had relied ; and yet instead of being 
permitted, as in Ex parte Husbands, to have the rights 
for which he had contracted, he was told by the decision 
that, owing to an unfortunate peculiarity in our law for 
which no one had pretended to give any good reason, 
he was only entitled to the liability of one of these 
firms. It is submitted therefore that the decision in 
Ex parte Moult was not rendered necessary by the 
authority of Ex parte Husbands, The only authorities 
besides Ex parte Husbands, which were referred to in 
support of the decision in Ex parte Moult are collected 
by the Commissioner in his judgment, and are, as it is 
submitted, equally inapplicable. Thus in Ex parte 
Rowlandson (a), one of the earliest cases in which the 
rule against double proof was adopted, the proof was 
on a joint and several bond, and Lord Talbot rested his 

decision 

{a) 3 P. W. 405. 
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decision on the circumstance of there being only one 1856. 

instrument, so that at law the obligors could not be iT^""*^^ 
. ° . Ex parte 

sued both jointly and severally, and his Lordship dis- Sir 

tinguished the case on that ground from one cited in ^ ^^ ^J®" 
argument, in which one of several partners who were and 

jointly indebted had given his separate bond for the same Kimo. 
debt, and in which double proof had been admitted. Ex 
jHirte RowlandsoTiy therefore, afforded no authority for 
excluding double proof where there were two distinct 
contracts, one of drawing and the other of acceptance, 
on which two actions might have been maintained. Ex 
parte Sevan (a) was also a case of a joint and several 
bond and covenant The question there was not as to 
proof against both estates, for the creditor had elected 
to prove against the joint estate only, and all that Lord 
Eldon decided was, that when the creditor had once 
elected to be a joint creditor he could be in no better 
position than any other joint creditor. His Lordship 
however said, " I never could see why a creditor having 
both a joint and a several security, should not go 
against both estates. But it is settled that he must 
elect." In Ex parte Liddel{b), it is true that the secu- 
rity was a bill, but it was drawn by a firm upon and 
accepted by a secret partner, and therefore the same 
observations apply to this case as to Ex parte Hus- 
hands. In Ex parte Bigg (c), one partner had drawn 
a bill which was accepted by his firm, but he did not 
carry on a separate trade, and the decision proceeded 
on this fact. Lord Eldon saying, '^ In all the antecedent 
cases the individuals had subdivided themselves into 
distinct partnerships ; there was a recognized stock 
against which the credit was to operate." And in Ex 
parte The Bank of England {d), a partner to comply 

with 

(a) 10 Fef. 107. (r) 2 Rose, 37. 

(6) 2 Rolf, 34. (d) 2 Rne, 82. 

h2 
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1856. with a rule of the Bank indorsed a bill which had been 
already indorsed by his firm. He was, it is said, a 
separate trader, but it did not appear that the Bank 
contracted with him in that capacity, and Lord Eldon 
decided as he had done in Ex parte Bigg. 

Secondly. Whether Ex parte Moult was or was not 
correctly decided, it does not govern the present case, 
for the grounds of that decision must be gathered from 
the short judgment of the Lord Chancellor on the 
appeal, and from those given by the judges below, 
whose judgment his Lordship affirmed by his own. 
The judgment of the Lord Chancellor, as has been 
already said, proceeds entirely on the authority of Ex 
parte Husbands^ in which the minor firm consisted of a 
single trader, and the judgments delivered in the Court 
below against the double proof proceed entirely on this 
circumstance. Mr. Erskine, the chief judge, says, *' In 
this case, therefore, I think the creditors must elect 
My judgment is founded on this : I find the general rule 
arbitrary, but invariably acted upon by all judges in 
matters of bankruptcy. I find no case carrying the ex- 
ception to a single partner separately trading, but on 
the contrary, expressions of Lord Eldon, confining the 
exception to separate partnerships ; and there is be- 
sides an express decision on the point in the case I have 
just mentioned of Ex parte Husbands.** And Sir G. 
Rose says, '' But then say they : Geddes is a separate 
trader, and we are the holders of a commercial contract. 
But is not the answer obvious ? What difference can the 
circumstance that Geddes is a separate trader make, 
unless the law or equity or bankruptcy distinguishes 
his separate trading stock as a distinct recognized stock 
from his general assets ?" *^ It is needless to go through 
the cases, for not one has been cited that affects the 
rule, that you cannot prove against both the joint and 

separate 
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separate estate of the same individual." It therefore 1856. 
appears that the decision proceeded entirely upon the 
rule, that in general the joint estate shall be distributed 
anK)ng the joint ci'editorsy and the separate among the 
separate creditors, a rule which was introduced without 
any adequate reason, and which became an established 
course of practice before it was properly discussed, so 
that Lord JSldonj who found that it had been generally 
acted upon, thought himself not at hberty to depart 
from it, although he constantly reprobated it and 
lamented its introduction. It is a rule, therefore, that 
ought not to be extended to a case not falling exactly 
within its terms. Wherever the question has arisen in 
the case of two firms, of which neither consisted of a 
single partner, the decision has been in favour of the 
double proof. In some of the cases the circumstance of 
want of notice as to the composition of the firms has 
been adverted to, but in no one has the double proof 
been rejected by reason of such notice having existed. 
And in JSx parte Adam (a), the judgment, as reported 
in Vesey ^ BeameSy does not contain any reference to 
that circumstance, although reported at considerable 
length. It is submitted, therefore, that Ex parte Moult 
is substantially distinguishable from the present case, 
that Ex parte Hinton(b), which proceeded entirely 
on the authority of Ex parte Moult, might consistently 
with it have been otherwise decided, and that your Lord- 
ships are not bound by the authority of the latter case. 

The preceding argument has proceeded upon the foot- 
ing of the estates of the two firms being under the same 
administration in this country, and of the case being 
exclusively governed by English law ; but when it is 
considered that one estate is administered abroad and 

not 
(fl) 1 Va. * B. 493 ; 2 Rose, 36. (*) Vc Cex, 550. 
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not under a bankruptcy but under a composition^ and 
that the composition was accepted under a law which 
renders its acceptance no bar to a remedy elsewhere 
against another firm, although composed in part of the 
same individuals, even Ex parte Hinton will not be 
considered to apply to the case, and the Court will be 
left unfettered by any authority to decide the case in a 
manner consistently at once with justice, and with the 
possibility of English bills being placed on the same 
footing with those of other countries. For there can be 
no doubt, that a general knowledge abroad of our law 
being in such a condition, that the holder of a bill drawn 
by one firm upon another must take care that the 
partners are not to any extent identical, and must be 
prepared to enter into questions of notice as to the 
compositions of the firms whose names appear on the 
bills, would place English bills at a great disadvantage 
in the market. It would be desirable to argue more 
fully the points relating to the nature of the concordata, 
and of the application of Brazilian law, if they should 
be considered material, as on account of the case having 
unexpectedly come on now for argument, thcTe has not 
been time to investigate these questions so fully as could 
have been wished. 



He also referred to Ex parte Sillitoe(a)^ Ex parte 
Williams (6), and Wichham v. Wickham (c). 



Mr. Bacon and Mr. Aspland for the assignees. 

The case is disposed of by the authority of JEx parte 
Hinton (d), which is exactly like it, and the authority 
of which has never been shaken. That case is more- 
over fully borne out by the decisions of the then Lord 

Chancellor 

(a) 1 Gly, Sf J. 374. (c) 2 Kay Sf J. 478. 

(6) 3 M. D. if D. 433. {d) De Gcx, 550. 



CASES IN BANKRUPTCY. 



89 



Chancellor in Ex parte Moult (a) and JEx parte Chevalier 
de Matto8(h), After those decisions it cannot be ne- 
cessary to go into the earlier authorities or the reasoning 
on which they are founded. Whatever may be the 
foundation of the rule, it is now well settled that there 
cannot be a double proof for the same debt against two 
estates of the same person, whether he be entitled to 
such estates separately, or jointly with others. The ex- 
ceptional cases proceeding on absence of notice are not 
applicable to the present, where it is not alleged that 
the Appellants were unaware of the compositions of the 
firms. It would unsettle all the principles on which the 
administration of assets in bankruptcy has proceeded, 
and disturb innumerable decisions, if the Court should 
now depart from rules which are so well established. 
With respect to the points respecting the concordata 
and foreign law, those are disposed of by the case of 
Ex parte Chevalier de Mattos (6), where exactly the 
same state of circumstances existed as in the present. 
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Sir 
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Mr. De Gex replied. 



Judgment reserved. 



The Lord Justice Knight Bruce. 

This is an appeal from a careful decision upon a 
question of proof pronounced by Mr. Commissioner 
Perry ^ the reasons and grounds of which he has stated 
with great ability ; nor must I omit to repeat my thanks 
to him for a copy of his valuable judgment obligingly 
supplied by him to us. 

The 



Aug.l. 



(a) 2 D.*C. 419. 



(6) \M.Sf A, 345. 
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The present case adds one to the very few in which 
my learned brother and myself have npt found ourselves 
able to arrive at the same conclusion. I believe, how- 
ever, that we, on this occasion, differ from each other 
scarcely, if at all, in point of principle, — scarcely if at all 
otherwise than as to the circumstances in which, and the 
extent to which, we ought to consider ourselves bound 
to submit our opinions to the control of authority and 
precedent; there being doubtless some circumstances 
in which, and some extent to which, judges ought to 
allow their opinions to be controlled by authority and 
precedent. The material facts now before us are thus. 



George Deane and Frederick Youle (the two bank- 
rupts) carried on trade at Liverpool in partnership to- 
gether. The style of their firm was JDeane^ Youle Sc Co* 
The same George Deane, the same Frederick Youle, 
and Alfred Phillips Youle carried on trade at Pernam' 
buco in partnership together. The style of their firm 
was Deane, Youle & Co. But the two houses of trade, 
the two firms, were distinct each from the other. They 
were separate firms, separate houses, nor had Alfred 
Phillips Youle any share or interest in the Liverpool 
business, or Liverpool establishment. The bills in 
question under the present petition were mercantile 
bills, drawn by the Pernambuco house on the Liverpool 
house bon& fide in the ordinary course of business, 
drawn by drawers as a mercantile firm on the drawees 
as a mercantile firm, but as another and a distinct mer- 
cantile firm, and accepted by them — bon& fide accepted 
by them — in the ordinary course of business, as a mer- 
cantile firm, but as a firm wholly distinct from that of 
the drawers. Of these bills the Petitioners became the 
holders fairly, and for valuable consideration. 



In this state of things I am prepared, so far as my 

opinioQ 
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opinion is concernedi to declare that it ought to be 

considered immaterial, whether the Petitioners before „ 

or when they became the owners of the bills had notice, i^ 

or had not notice, that the persons composing the Liver- q^^^^^^^^ 

pool firm were two of the members of the Pernambuco and 

firm. j^,^„. 

The bills, drawn fairly as trade bills by the Pemam" 
buco firm, and honestly acquired by the Petitioners, 
having been accepted fairly as trade bills, and the 
whole transaction between the two firms having been 
strictly mercantile and regular, and as between trade 
and trade, it appears to me correct to say that, for every 
present purpose, whatever may have been the informa- 
tion, whatever the knowledge, of the Petitioners, their 
rights are the same as if the Pernambuco firm had not 
included both or either of the members of the Liverpool 
firm; that the personal identity of Mr. Deane of Liver^ 
pool with Mr. Deane of Pernambuco is altogether un- 
important ; and that the personal identity of Mr. 
Frederick Youle of Pernambuco with Mr. Frederick 
Youle of Liverpool is equally immaterial. The Ptrnam" 
buco firm must, I apprehend, for every present purpose, 
be taken to have constituted a single mercantile person, 
and the Liverpool firm another and entirely distinct 
mercantile person. 

The Petitioners, therefore, as it peems to me, are 
entitled to have their cuse so dealt with \ to have it 
dealt with here as if the Pernambuco house had not 
comprised any individual comprised in the Liverpool 
house. But though this conclusion difiers fron^ tbut of 
the learned Commissioner, he nevertheless acted pro- 
bably as it was incumbent on him to do. He stood 
much in the same position with reference to precedents 
and authorities as I considered myself to do when I 

decided 
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decided Hintons case, a case by which the learned 
CommissioDer was probably right in deeming himself 
bound. 

Thinking myself now at liberty (as when I was a 
Mce-Cbancellor I did not) to decline being bound by 
those of Mount and VanzelleVy and holding myself free 
to depart consequently from that of Hinton, I avow 
oiy opinion to be that abstract justice and the principles 
of commercial law and of general jurisprudence are 
with the Petitioners, that the law of England is not 
opposed to them, and that our order should be accord- 
ingly. But I repeat that had I been in Mr. Com- 
missioner Perry s place I should certainly or probably 
have acted as he did. 

I may add that so far, if at all, as to the foreign 
domicile of the Pernambuco firm, what we know or 
have reason to believe of the Brazilian law, and the 
cirvumstanoe that the English adjudication of bank- 
ruptcy preceded in point of time by some months the 
nraiiilian concordata, have any bearing on this contro- 
versy* that bearing seems to me favourable rather than 
unfiivourable to the Petitioners, and I assume the con- 
ivrxtata to have been in its nature analogous to an 
Knglish bankruptcy, as the Respondents contended it to 
httvt^ lHH^n. 

Of authorities it is sufficient for me on this occasion 
to mention Ex parte Bonbonus{a), Ex parte Parr{b), 
Kit /Nir/fp Husbands {c\ Ex parte Adam{d), but more 
e*|wittlly as reported in 1 Vesey ^ Beames{e\ Ex 
tmHe lUQ^{^f)yExparteWalker{g\ Ex parte Adams{k), 

Ex 

i^) H Tw. 540. fO Page 493. 

\s lMV*.tyk. (/) 2 Rosf, 37. 

o^^M.V.^.r«. (^) 1 Rose, 441. 

U>aK.^.5l^* (A)I6«/.305. 
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Ex parte Hesham (a), Ex parte Sillitoe (A), and Ex 

parte The Bank of England {c), the order in which last 

case we have read iu the secretary's book, and I do not sir 

collect that, though Fisher was a separate trader, it I'^acLtoh 

was as a separate trader or in respect of his separate and 

trade that he acquired or indorsed the bill there in Kimo,^ 

question. 

On the whole the authorities in Lord Eldons time, 
taken and compared and considered together, convince 
me that had the present case been heard by Lord Eldon, 
he would have decided the contest in favour of the Peti- 
tioners. Nor otherwise is it likely that I should have 
concluded for them as I have done. 



It has been suggested that I might have disposed of 
HintovLS case otherwise than I did, without contradict- 
ing or opposing itfot<Z<*« case, — a remark which, without 
giving any opinion as to its correctness or incorrectness, 
I may say is one entitled to attention and consideration. 
Certainly, in disposing of HintorCs case, I did perhaps 
erroneously, perhaps otherwise, consider it affected mate- 
rially by that of Moult, which I viewed as then binding 
me. 

I need scarcely add, that I have not meant and do 
not mean to assert that it would not have been right to 
decide against the Petitioners if the Pernambuco house 
had consisted only of the members of the Liverpool 
house, or if Messrs. Youle had both been members of 
both houses, or if the bills had been drawn by Mr. 
Deane and Messrs. Youle, or accepted by Mr. Deane 
and Mr. Frederick Youle, not as traders, but by way of 

a private 

(a) 1 Rote, 146. (r) 2 Rote, 82, 83. 

(6) 1G/.4J.374. 



94 CASES IN BANKRUPTCY. 

1866. a private traDsactioOy not in the coune nor as part of 

1^"^^ the trade transactions of the two firms ; and in what I 

Si have said I have, of course, spoken for myself only. 

0QKiiUii9 ^y learned brother, for reasons that he will state, is of 

and opinion that the petition ought as matters stand to be 

Ki"a" dismissed, and, therefore, though I repeat that my 

opinion is not so, the petition must be dismissed. 



The Lord Justice Turner. 

The Petitioners in this case are holders, as agents of 
the Brazilian government, of bills of exchange drawn 
by Deaae, Youh and Company of Pernambuco on 
Deane, Youle and Company of Idverpool. The JAmr* 
pool firm consists of George Deane and Frederick Youk. 
The Pernamlmco firm of George Deane, Frederick Ycmle, 
and Alfred PkUlips YouU. There have been trade 
dealings between these firms, each, it would appear, 
consigning to the other goods to be sold upon commis^ 
sion, and the Permtmbuco firm seems to have been in 
the habit of drawing u^ion the Idverpool firm, in order 
to raise money for the purchase of the goods consigned 
to that firm. The Liverpool firm became bankropt in 
1864. The PtmambMCo firm became insolvent, and 
gave up their estate to their creditors in the month of 
Jum^ ISod, and under this insolvency the Brazilian 
government is admitted to have received a dividend; 
aiui the Petitioners, being the holders of tliese bills as 
agenta of the Braziltan government, have applied to 
ivr^ve tbeoi under the bankruptcy. The Commissioner 
rejected tin prv^^t; aknd the Petitioc^ra have appealed 
fruoi hia de<i4i«)tt« 

Upon the arguuiieat of the apped[ two points weie 
sa^q(e(»ted> which it may be convenient first tu dispose 
of :^ — linit, whether what paf$$ed in th« ftqaifeawogrtrd 

to 
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to bankruptcy ; and, secondlyi whether this cafte ought 1866« 

to be dealt with according to the foreign or the English ^"^^ 

law. These points were not so fully argued as they sir 

might have been ; but, according to the best judgment ^q^^^^I^^ 

which I can form upon them, I think that there was and 

what was tantamount in bankruptcy in the BraziU^ l^mQ, 
and that the bills being accepted here, the case roust be 
dealt with upon the footing of the English law. 

The question therefore, in my view of the case, is, 
whether, according to the English law, a double proof 
ought in this case to be admitted. 

The rule has long been settled, that in the adminis- 
tration of estates in bankruptcy the joint estate is to be 
distributed amongst the joint creditors, and the separate 
estate amongst the separate creditors, the surplus of the 
joint estate, after the payment of the joint debts, going 
over to the separate estates; and the surplus of the 
separate estates, after payment of the separate debts, 
going over to the joint estate. In bankruptcy, too, all 
the creditors npon the same estate stand upon an equal 
footing; but, as observed by Lord Hardwicke in Ex 
parte Bond (a), if a creditor, having a joint and separate 
security, be permitted to prove against both the joint 
and separate estates, he draws from the separate estate 
to the prejudice of other joint creditors, who have an 
equal right with himself to come upon that estate. 
From this consequence, coupled with the analogy de- 
rived from the role at law, that the obligee in a joint 
and several bond cannot sue the obligors and each or 
any of them severally at the same time, a further rule 
has also been established in bankruptcy, that, generally 
speaking, a joint and several creditor cannot prove 

against 
(a) 1 Atk, 100. 
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1856. against both the joint and separate estates, but must 

^^^^^"^^^ elect a&:ainst which of them he will prove. 
Ex parte ^ ^ 

Sir 
Isaac Lton Whether these rules are founded upon just principles 

^qJ or based upon sound reasoning is not for us to deter* 

William mine. They are woven into the system of the bankrupt 
lawSy and we are bound to abide by them. To the 
latter rule, however, some exception has been intro- 
duced, and the question which we are called upon in 
this case to determine seems to me to depend upon the 
extent of that exception. 

In some of the cases in which there has been an 
aggregate firm, and a distinct trade has been carried on 
by some or one of the members of the firm, creditors 
to whom both the aggregate firm and the minor firm, 
or the individual partner carrying on the distinct trade, 
have been liable have been admitted to prove against 
the estates, both of the aggregate firm and of the minor 
firm, or individual partner carrying on the distinct 
trade. In others of those cases such creditors have not 
been permitted to prove against both estates, but have 
been compelled to elect against which they would 
prove. 

Amongst the cases in which the proofs both against 
the joint and separate estates have been admitted are 
Ex parte LaforeM (a). Ex parte Benson (i), and Ex 
parte Adam (e). Amongst the cases in which it has been 
refused are Ex parte Bank of England (d). Ex parte 
Husbands (e), Ex parte Moult (f)^ Re Vanzeller(g\ 
and Ex parte Hinton (h), I lay out of consideration 

the 

(a) Cooke* t Bankrupt Laws, (f) 2 G/. * J. 4. 

276* (/) Mont,Z2\ ; Mont,if B. 38. 

(6) Ibid. 278. (g) 1 Mont. ^ A 345. 

(r) 2 Roie, 36. (A) De Gex, 550. 

(d) Ibid. 82. 
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the case of Walker and Wensley^a), for in that case the 
bill which was sought to be proved was drawn by one 
of the persons interested in the joint adventure, not 
upon ail the persons so interested, but upon two only 
of those persons who carried on a distinct trade, and 
the case was therefore distinguishable, and it was in- 
deed distinguished by Lord JEldon upon that ground. 



1866. 
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Sir 
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goldsmid 

and 

William 

Kino. 



The double proofs having thus been admitted in some 
cases and rejected in others, we might well expect that 
the cases, when examined, would present some marked 
and clear distinction, which would guide us in deter- 
mining the present case; but, unfortunately, I have not 
found it to be so. It is, I think, reasonably clear that 
in the early cases the double proof was admitted only 
in cases where the creditor had been ignorant of the 
connection of the minor firm, or the individual partner 
carrying on the distinct trade with the aggregate firm, 
and, in this, perhaps, the Court may have proceeded 
upon this principle, that, if the creditor contracted with 
knowledge of the connection, he should be held to have 
Contracted, subject to the rule in bankruptcy, that 
creditors upon the same estate should stand upon the 
same footing. Lord Eldon, I think, seeros to have abided 
by the distinction on which the early cases proceeded. 
I collect this from Ex parte Adam, lie Cooke {b), and 
from what his Lordship said in JEx parte Husbands (c), 
although in the latter case the double proof was refused 
upon the ground, as I understand the case, that P, 
JBldckburn was a dormant partner in the joint concern, 
and that therefore, although the creditor was ignorant 
of the partnership, the consequence ordinarily following 
upon such ignorance would not ensue, as the creditor 

could 



(a) 1 Rose, 441. 
(6) 2 Rote, 36. 



(f) 2 Gl. ^ J. 4. 
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could not originally have intended to become a joint 
creditor. That case seems to me to have been decided 
on the same ground as Ex parte LiddeHa)\ but then 
in Ex parte Moult (&), and from that case downwards, 
the question, whether the creditor had notice of the 
connection between the aggregate firm and the members 
or member of it carrying on the separate trade, seems to 
me to have been treated as of no importance; and, 
whether there has been notice or not, the double proof 
has been rejected. 



In this state of the authorities we are, I think, left 
somewhat at large upon the point on what principles 
the question of double proof in cases of this nature 
ought to be decided. My learned brother has, I under- 
stand, come to the conclusion that, in all cases, where 
there are dealings between trade and trade, whatever 
may be the connection of the partners, and whether the 
creditor has notice of the connection or not, a double 
proof ought to be allowed. I am not prepared to go 
that length. I think it would be contrary both to the 
early and the later cases to do so. If the mere fact of 
the dealing being a trade dealing was sufficient to ground 
the double proof, how could the right to such proof 
depend upon whether the creditor had notice of the 
connection between the partners or not, as it has been 
held to do both in the early cases and by Lord Eldon 
in Ex parte Husbands ? 

If this case be considered to depend on the right of a 
creditor to the double proof in cases of dealings in trade 
between an aggregate firm and a single member of the 
firm, and the question could be decided without re- 
ference to the later authorities, I should hold, in con- 
formity 
(a) 2 Rou, 34. (h) Mont. 321 ; Mont. 4 B. 38. 
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formity with the earlier cases, that the right to the 1856. 
double proof would depend upon whether the creditor ^^^^^ 
seeking to prove had notice or not of the connection sir 

between the aggregate firm and the individual member ^q^^^^^^ 
carrying on the separate trade ; but, being called upon and 
now to decide the question with reference to the later Kino!** 
authorities, I should say that the decision in Ex parte 
Moultf being of equal authority with our own and 
having so long governed the practice in bankruptcy, 
I could not venture to disturb it ; that it must be dis- 
turbed, if at all, by higher authority, — that of the 
House of Lords. 

I am not satisfied, however, that this case depends 
upon or involves the question of the right of the cre- 
ditors to the double proof where the trade dealings are 
between the aggregate firm and an individual member 
of the firm. In this case there are three partners carry- 
ing on one trade, and two of them carrying on a difle- 
rent trade. The surplus of the joint estate of the three 
would not go into the estate of the two, but into the 
separate estates of each of the three ; and so the surplus 
of the joint estate of the two would go into each of 
their separate estates, and not into the joint estate of 
the three. The creditor therefore proving against each 
of the joint estates would stand on no better footing 
than other creditors proving against those estates. He 
would not contravene the rule in bankruptcy to which 
I have referred. 

I strongly incline therefore to the opinion, that this 
is a case in which the double proof ought to be allowed ; 
but then the case of Ex parte Hinton following on the 
case of Ex parte Moult, and resting on its authority, has 
decided that there is no distinction to be made upon the 
ground of the separate trade being carried on by more 

Vol. I. I D.J. than 
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1856. than one of the partners of the aggregate firm. I 
^^^^^ doubt that point, and even incline against it, but I feel 
Sir no doubt that the case has for some years regulated the 

Goldsmid'* practice in bankruptcy ; and I do not feel bold enough 
and to act in opposition to it. I feel bound to abide by JEx 

KiMo. parte Moult; and although Ex parte Hintan might, as 
I think, well have been distinguished, the distinction is 
narrow, and I cannot venture upon my own single au- 
thority to disturb that case. It must, I think, be lefl 
to the House of Lords, if this case shall be carried 
there, as I hope it will, to set the matter right and lay 
down authoritatively the principles on which such ques- 
tions as these are to be decided. 

Upon these grounds I feel bound to confirm the 
decision of the Commissioner, and this petition must 
therefore be dismissed. 

In the course of the argument reference was made to 
Ex parte SiUitoe and cases of that class, bat those 
cases seem to me to involve different considerations — 
the rights and equities of partners ; and it does not I 
think follow that because dealings between trade and 
ti^de are necessary to found and may be the foundation 
of proofs in such cases they ought therefore to be made 
the foundation of proof in other cases to which difierent 
considerations apply. 

I think it right to add, what is in justice dua to the 
Commissioner, that I feel myself much indebted to him 
for the assistance which he has rendered us in this case 
in having so carefully collected the authorities. 

Of course the dismissal must be without costs. 



A special 
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A special case was prepared with a view to an appeal 
to the House of Lords, and on the case coming on to be 
settled in Court, the Lord Justice Turner suggested that 
the questions as to the nature of the concordata and of 
the application of the Brazilian law to the case, which on 
the former argument had been represented as not having 
been so fully discussed as was desired, should be spoken 
to. 

The case was accordingly placed in the paper for that 
purpose, and some further evidence was adduced as to 
the Brazilian law in an affidavit, which, by arrangement, 
was filed in the meantime. It was made by the Bra- 
zilian consul, who was an advocate in the Brazilsy and 
well acquainted with the Brazilian law. It stated in 
substance as follows. 

According to the said laws of the Brazilian empire, 
any matriculated merchant in the Brazils who shall 
fail to meet a pecuniary engagement punctually is de- 
nominated "fallido." There are three classes of fel- 
lidos, viz., accidental, blameable and fraudulent. The 
members of the Pernambuco firm were matriculated 
merchants, and belonged to the class of accidental 
iallidos, with respect to whom the following is the 
course of proceeding according to the aforesaid laws. 
A falHdo must within three days of suspending his 
payments give to the Tribunal a balance sheet showing 
the state of his affairs. If from the balance sheet the 
fallido appears to be insolvent, the first duty of the 
Tribunal is ta appoint a member of the Tribunal, who 
acts as judge commissary and presides at all proceedings 
in bankruptcy, as well as an assignee, who is chosen 
irom the creditors, whose duty it is at once, in conjunc- 
tion with the district judge, to secure the papers and 
effects of the fallido, placing the same under seal. The 
judge commissary, within three days of his appoint- 

1 2 ment, 
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menty summons a meeting of creditors, to take place 
within six days, when from amongst the creditors a 
trustee or trustees is or are chosen by them to take 
charge of the property of the bankrupts, in whose 
presence the seals are to be broken and inventory 
made. The property and effects of a firm, and the 
property and effects of each individual member of the 
firm, form one common fund for payment of creditors. 
At a meeting of creditors appointed by the judge com- 
missary (who is one of the commercial members of the 
Tribunal appointed for superintending the several forms 
to be gone through in the particular insolvency) the 
amounts due to the creditors are entered upon. No 
distinction is made between creditors of the firm and 
the private creditors of the individual partners. At 
this or at a subsequent meeting, if adjourned in order 
that a committee of creditors may examine the several 
balances, one of two courses for the administration of 
the estate is determined on by the creditors. The code 
gives power to the fallido to propose to his creditors at 
this meeting a " concordata." It does not prescribe 
what the terms of this '* concordata" shall be. It con- 
templates, however, that it will be an arrangement by 
which the winding up of the affairs of the fallido will 
be entrusted to himself, and his property be restored to 
him for that purpose. At this meeting the concordata, 
if any be proposed, is accordingly taken into considera- 
tion. To be valid it must receive the assent of such a 
proportion of creditors as shall represent more than 
half the whole number, and two-thirds in value of all 
claims which are liable to be ruled by the concordata. 
The concordata is to be refused or granted and signed 
at this meeting. If there be no objection the judge 
commissary ratifies it at once. If there be opposition, 
eight days are allowed for lodging embargoes or grounds 
of opposition, which when reported are sent to the Tri- 
bunal 
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banal for sentence. The concordata when ratified is 
binding on all creditors, as well those present at the 
meeting as those absent. The concordata being no- 
tified to the assignee and trustee, they deliver back to 
the fallido all the property which they have in charge. 
This is one of the two courses of proceeding for the 
administration of the fallido's estate. The other course 
is this. If no concordata is proposed by the fallido, or 
if it be refused, the creditors enter into a '' contract of 
anion/' whereby they name one or more persons to be 
trustees to administer the estate. These trustees liqui- 
date, receive, pay, go to law, sell all the property and 
goods, and do all other acts for the benefit of the estate. 
After paying all in full, any balance which may remain 
is handed to the fallido ; and if the property should not 
pay all in full, the judge commissary is (at a certain 
meeting convened for passing the accounts of the trus- 
tees) to propose to the creditors whether or not the 
fallido should receive a quittance. If two-thirds in 
number, who shall also represent two-thirds of amount 
of claims, agree to give a quittance, this is binding on 
all, and the fallido is free from all future claims. His 
future property is liable in case he does not get a 
quittance. 
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The aforesaid provisions of the law of the empire of 
the Brazils are of recent introduction, and were not 
part of the said law before the year 1860, previously 
to which period provisions were in force materially dif- 
fering from the above. 



The case now came on to be spoken to on the points 
reserved. 

Mr. 



1857. 

May. 
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1857. Mr. Cairns and Mr. De Gex for the Appellants. 

Ex parte The questions remaining for discussion are these : 

Isaac Ltow whether the proceedings under the concordata are ana- 
GoLDsiiiD logous to an English bankruptcy for the purpose of the 
William present dispute, so as to render it proper to apply to the 
case the English rule of administration in bankruptcy; 
and (which is only a more general form, and includes 
the other question), whether the principle of the autho- 
rities applies where one bankruptcy is abroad. In con- 
sidering these questions it must be borne in mind that 
the analogy should be a close one to induce the Court 
to apply to the case the English rule of administration, 
that rule having been (as has been already stated) dis- 
approved of, being unsupported by any sound reason- 
ing, and being consequently one which ought not to be 
applied except to a case substantially the same as those 
to which it has been already applied. It originated in 
Ex parte Crowder{a), was followed by Ex parte Cooh{b\ 
and Ex parte Rowlandson (c), — was subsequently aban- 
doned, was then resumed by Lord Rosslyn, and was 
afterwards unwillingly and disapprovingly followed by 
Lord Eldon, solely on the ground that the rules of 
administration in bankruptcy ought not to change with 
every change of the custody of the great seal ; Ex parte 
Emly (rf). Ex parte Clay (e). Now, is the concordata 
analogous to an English bankruptcy ? On looking at 
the evidence they appear to be unlike in the very rule 
on which the exclusion of double proof depends, viz., 
the rule which confines the joint creditors to the joint 
estate, unless in case of a surplus of the separate estate. 
The concordata is in fact nothing more than an assign- 
ment for the benefit of creditors, and every creditor en- 
titled 

(a) 2 Vern, 706. (d) 1 Rose, 61. 

(b) 2 P. Wmi 489. (c) 6 Vet, 813. 

(c) 3 P. Wmi. 405. 
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titled under it ihay be said to have a security for his 
debt oti the joint estate of the three. This, however, 
does not prevent his proving his whole demand against 
the joint esUte of the two ; Re Plummet (d). The 
proposition may be carried further, and it may bie 
confidently isaid, that the English rule ought not to 
be applied to a case where one of the liquidations is 
administered abroad and the other here ; or indeed in a 
case of two liquidations in this country, Conducted on 
diflferent principles ; for instance, in the case of a com- 
position deed or of an arrangement under the control of 
the Court of Bankruptcy, of such a nature as not to 
introduce the rule in bankruptcy as to jbint and sepa- 
rate estate. In such a case, would not the rule to be 
followed be that of Re PlUmmer rather than that of 
JSx parte Monlt ? If the object of the rule be to pro- 
duce equality or fairness, this might be supposed to be 
approached if the same rule were applied to thie whole 
liquidation, but not otherwise. Here, for example, the 
assets of the two are in England^ those of the three are 
in the Brazils. What approach to equity or to any con- 
ceivable principle is there in excluding the creditors of 
the three from the assets of the two here, when the cre- 
ditors of the two labour under no corresponding exclusion 
abroad ? It is giving the creditors of the two an undue 
advantage by allowing to them alone a double proof. 

Mr. Bacon and Mr, W. D. Griffith for the assignees. 

The concordata is strictly analogous to an English 
bankruptcy. It is compulsory on the minority who do 
not assent to it, and cannot therefore be regarded as a 
mere contract, and it is followed by a quittance. It is, 
therefore, a judicial insolvency or bankruptcy. The 
Brazilian law, as now put in evidence, assists the case 

of 
{a) 2 A/., D. 4 D. 204; 1 PkiL 56i 
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1857. of the assignees, for it appears that the Appellaots 
^^^^"^^'^^ there may prove both against the joint and separate 
Sir estates. They therefore cannot complain of being re- 

Isaac Lyow fitted to that jurisdiction exclusively, if they elect to 
and take under it at all. Moreover, by accepting the diyideod 

Kino** under the concordata they must abide by its terms, one 
of which is the quittance to the debtors and an aban- 
donment consequently of any further demand. The 
Appellants have discharged the three and yet seek to 
prove against two of them. The creditors of the two 
are interested not only in the English but also in the 
Brazilian assets, and any surplus would come oyer to 
the separate estates and ultimately to the estate of the 
two, so that the Appellants by taking under the concor- 
data may intercept the possible surplus which would 
otherwise come to the other estate against which they 
seek to prove, and this would be contrary to the prin- 
ciple on which double proof is excluded. It is un- 
necessary, however, to discuss the question further on 
principle, since it is expressly disposed of by Ex parte 
Chevalier de Mattos (a). 

They also referred to Potter v. Brown (ft), Steimmam 
y, Magnus (c). 

Mr. Cairns in reply. 

Judgment reserved. 



Jiuif 4. The Lord Justice Turner. 

Notwithstanding the further evidence adduced in this 
case, I feel myself compelled to adhere to my original 

determination 
(a) 1 Mont. 4 A. 345. (r) 11 East, 390. 

(6) 5 East, 124. 
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determination of upholding the judgment of the learned 1857. 

Commissioner. So far as respects the general rule as ^^T^"^^ 

. Ex parte 

to double proof, the further evidence seems to me to sir 

bring: the case more directly within it, for it appears ^^^^ ^^®* 

® ^ ^ -^ ' ■ "^ GOLDSMID 

that the joint and separate estate form one common and 

fund for the payment of the joint and separate debts, Kin'o.'' 
and the joint creditors, therefore, draw from the sepa- 
rate estate ; and so far as respects the exception to the 
rule, this is not a case of voluntary composition. If to 
be considered at all as a case of composition, it is the 
case of a composition made under if not compelled by 
the law ; and whatever might be the effect of a com- 
position made voluntarily, the case In re Vanzeller{a) 
seems to me to decide, that such a composition as this 
does not bring the case within the exception to the rule. 
We cannot, I think, reverse the decision of the learned 
Commissioner without overruling that case ; and look- 
ing to the length of time for which it has stood, I feel 
myself as much bound by it as by Ex parte Moult and 
JEx parte Hintan. Repeating, therefore, the doubts 
which I before expressed, and adding that I feel at 
least equal doubt as to the case of lie Vanzeller, I abide 
by my former opinion. The special case, therefore, 
must proceed, but, of course, it must be remodelled 
to introduce the facts which the further evidence has 
brought before us. 



The special case was then settled, and the appeal to 
the House of Lords has been entered. 

(a) 1 Mm/. 4- J. 345. 
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A condition 
annexed to the 
grant of a cer- 
tificate, that it 
should not 
protect the 
property or 
person of the 
bankrupt in 
respect of a 
particular debt, 
was discharged 
as being con- 
trary to the 
policy of the 
bankrupt laws, 
though the 
bankrupt, in 
contracting 
the debt, had 
been guilty of 
gross miscon- 
duct towards 
the creditor. 



Ex parte WILLIAM NAYLOR ANDERTON. 

In the Matter of WILLIAM NAYLOR ANDERTON, 

a Bankrupt 

rilHIS was an appeal by the bankrupt from an order of 
-^ Mr. Commissioner Ayrton, dated 4th March, 1857, 
allowing the Appellant a certificate of the third class, to 
commence at the expiration of three years from the date 
of the order, with no protection for six months from the 
same date, " such certificate when allowed to have no 
effect as regards the property or person of the bankrupt 
for and in respect of a certain debt of 471/. 5$. due from 
the bankrupt to Mr. Henry Thompson, of &c." 

The transaction in respect of which the debt to Mr. 
Thompson was owing was as follows : — ^The bankrupt, 
who was a commission agent at Hull, and Mr. Thatnp- 
son, who was a miller near Driffield, agreed to join in 
the purchase of a parcel of beans and tares from Konigs* 
berg. The contract for purchase was, according to an 
arrangement between them, made in the name of the 
bankrupt alone. On receipt of the bill of Uding and 
invoice, the bankrupt wrote to Mr. Thompson requesting 
payment of his half-share of the purchase-money, which 
Mr. Thompson accordingly paid, the amount being 417/. 
The bankrupt insured the goods in his own name for 
900Z. 



On 27th December, 1854, the bankrupt borrowed from 
Messrs. Binney & Co. the sum of 300/. on the security 
of the shipping documents and policy of insurance, which 
he accordingly deposited with them, and on 20th Janvr 
ary, 1855, he obtained from them the further sum of 
150/. on the same security. 

In 
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In the latter part of December^ 1854, .the vessel in 
which the goods had been shipped was reported lost. 
This news was afterwards confirmed, and on 26th Janu- Anderton. 
arVf 1855^ the loss was settled with the insurers^ The In re 
policy became payable on 26th Julj/f 1855, 

On 28th JuTief 1855, the bankrupt obtained a further 
loan of 100/. from Binney & Co. 

On Zndi July y 1855, Mr. Thompson drew on the bank- 
rupt a bill for 450Z. (one-half of the money secured by 
the policy), payable one month after date, which bill was 
accepted by the bankrupt. 

A few days before the amount due on the policy be- 
came payable, Messrs. Binney advanced to the bankrupt 
different sums amounting to 304*/. 18«. 11 J., being the 
balance of the 900/. secured by the policy, after deduct- 
ing the three sums already advanced by them, with 
interest, commissions and other charges. The bankrupt 
applied this 304/. 18«. \\d, to his own purposes. 

The bill drawn by Mr. Thompson on the bankrupt was 
dishonoured at maturity, and the bankruptcy took place 
shortly afterwards. Mr. Thompson never had given the 
bankrupt any authority to pledge the documents, nor was 
he aware that they had been pledged till after the dis- 
honour of the bill, and he deposed that the bankrupt 
had, after the time when they had in fact been deposited 
with Messrs. Binney & Co., stated to him that he had 
them in his own possession. This, however, was denied 
by the bankrupt. 

There was another transaction with Messrs. Binney & 
Co., the conduct of the bankrupt as to which was much 

commented 
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commented upon, but which it does not appear necessary 
for the present purpose to notice further. 

The explanation which the bankrupt, in his affidavit 
filed in support of his petition of appeal, gave of his con- 
duct in the above transaction, was, that afler accepting 
the bill for 450/. he considered that the policy was his 
own property, and that his liability to Mr. Thompson was 
only on that bill. 



Mr. Amphlett for the bankrupt. 

He admitted that he could not defend the bankrupt's 
conduct in either of the two transactions complained of, 
but contended that the condition as to Mr. ThompsorCs 
debt was in violation of the spirit of the bankrupt laws, 
the rule in bankruptcy being to place the creditors of the 
bankrupt as far as possible on an equal footing. As to 
the annexing conditions to certificates, he referred to Ex 
parte Hammond {(i)^ Ex parte Culhane{b). 

Mr. Roxburgh for the Appellant. 

The condition was justified by the fact that the bank- 
rupt was a trustee for Mr. Thompson as to one-half of the 
policy, and had committed a fraudulent breach of trust in 
disposing of it so as to make it distributable among his 
creditors. 



He referred to Ex parte JBurghes(c) as an authority 
in support of the condition, and further urged that the 
order under appeal did not err on the side of severity. 

Mr. 



(a) 1 De G., Mac. i G. Bank. 
App.C. 479. 



(6) 2 Jur. N. S. 863. 
(c) 1 Fonbl. 1 16. 



CASES IN BANKRUPTCY. Ill 

Mr. TF". FT. Cooper , for Messrs. Binney^ also con- 1857. 
tended that the sentence was not too severe. ^^^T'^^ 

Ex parte 
Amdertom. 

The assignees did not appear. In re 

Anderton. 

The Lord Justice Knight Bruce said that he saw 
no ground in this case for placing Mr. Thompson in a 
position better than that of the other creditors of the 
bankrupt He believed that this was also the view of 
the Lord Justice Turner^ who, however, would state his 
own opinion. His Lordship added that he had never 
expressed any dissent from the opinion pronounced by 
the Lord Justice Turner in Hammonds Case (a) as to 
the annexation of conditions to certificates. 

The Lord Justice Turner said that it must be an 
extreme case which would justify the placing one creditor 
of a bankrupt in a position more advantageous than that 
of the rest. The power to annex conditions to a certifi- 
cate could not authorize a condition not consistent with 
the policy of the bankrupt laws. That policy was to 
place the creditors of a bankrupt on an equal footing, 
and to discharge a bankrupt, who had obtained his cer- 
tificate, from the claims of all his creditors. The present 
case was one of gross misconduct on the part of the 
bankrupt, but not more so than the common case of a 
trustee who sold out a trust fund, applied the proceeds to 
his own purposes, and then became bankrupt. His 
Lordship did not think that there was anything in the 
case to take it out of the general rule. He did not mean 
to say that in no case could conditions properly be 
annexed to a certificate, but he considered that in the 
present case the condition annexed was repugnant to the 
policy of the bankrupt laws. 

The 
(a) 1 De G^ Mac ^ G. Bank. App. C. 479. 
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The Court then heard Mr. Amphleti, in reply, on the 
question whether the sentence of the Commissioner apart 
from the condition was sufficiently severe; and after some 
discussion their Lordships made an order varying that of 
the Commissioner, by suspending the certificate till the 
Slst of December, 1860, instead of the 4th of March, 
1860, and by striking out the condition as to Mr. Thomp^ 
sorCs debt. 



The Lord Justice Knight Bruce, at the close of 
the case, said that the variation made in the Commis- 
sioner's order did not proceed on any view of the merits 
of the bankrupt or on any opinion that Mr. Thompson 
had not been ill-used, for that their Lordships agreed in 
thinking that he had sustained very ill usage at the hands 
of the bankrupt. 



Ex parte GEORGE TAYLER. 
In the Matter of HENRY HOUGHTON, a Bankrupt. 

npHIS was an appeal by the public officer of the 
■^ London Joint-Stock Bank from a decision of Mn 
Commissioner Holroyd, restricting a proof to a less 
amount than that for which the Appellant claimed to be 
entitled to prove. 

The proof tendered was for the full amount payable on 
a bill of exchange drawn by Rogers, Lowry & Co. upon 
the bankrupt, and accepted by him. The bank had on 
^7th October, 1854, discounted this bill, which was pay- 
able 



May 25, 27. 

June 5. 

Before The 
Lords Jub- 

TICES. 

The holder of 
a bill of ex- 
change, who 
has received 
from the 
drawers sums 
of money in 
part payment 
of it, is not 
entitled to 
prove against 
the estate of 
the bankrupt 
acceptor for 
the full amount 

of the bill, but only for what remains due upon it after deducting all the sums paid in 
respect of it by the drawers before the proof is tendered, whether such payments were 
made before or after the bankruptcy. 
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> the drawers or their order, and the bill was duly 
ed by the drawers to the bank, who were still the ^^T^^^ 
"s of it. The bill became due about the end of Tayler. 
cry, 1855, and was dishonoured. There was some i» »'« 
ice to show that the bill had been accepted for the 
modation of the drawers. 



February, 1855, the drawers made an arrangement 
;heir creditors for payment of 155. in the pound on 
debts, by four instalments, the last of which was 
le in Niwember, 1855. 

September f 1855, Houghton^ the acceptor, became 
upt. The bank received from the composition with 
r«, Lawry & Co. nearly 1&. in the pound on the 
lit due on the bill, by several payments, some of 
I were made before and some after the bankruptcy, 
il before the proof was tendered. They then sought 
>ve against HovghtorCs estate for the full amount of 
il). The Commissioner, on 36th Fehrttary, 1857, 
^d that they were only entitled to prove for what 
ned due on the bill, after deducting what they had 
red from the estate of the drawers. From this 
on the bank appealed in the name of their public 



'. Sacon and Mr. Murray (of the Common Law 
for the Appellant. 

e rely on this, that if there were no bankruptcy we 
d have a right to obtain judgment at law for the 
e amount of the bill, and the right to prove follows 
this. We do not say that we can receive for our 
purposes a dividend amounting to more than is due 
t, but there is nothing unreasonable in our being 
ed to prove for the whole amount. The drawer of 

a bill 
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1857. 

Ex parte 
Tatlbr. 

In re 

HOUGHTOH. 



a bill cannot prove ; the holder proves for the benefit of 
both. There are cases where a creditor may prove for a 
larger amount than is actually due to him; Ex parte 
King (a), Ex parte Cro88ley(b\ Ex parte Be Tastet{c). 
It is settled by Jones v. Broadhurst (d), that we could 
obtain judgment for the whole sum, and the right to 
prove follows. This decision was referred to without 
disapprobation in Elsam v. Benny (e) and BeUhaw v. 
Bush (/). Ex parte Wyldman (g) decides that the proof 
is for the whole sum, unless the part payment has been 
made before the bankruptcy ; that exception proceeds on 
a ground which has since been abandoned. There is no 
such relation between the drawer and acceptor, as to 
make the former the agent of the latter to pay; so a 
payment by him is no extinguishment; Walwyn v. St. 
Quentin (A). — [The Lord Justice Turner. Suppose 
the drawer is indebted to the acceptor and pays the whole 
amount of the bill, is the holder to go in and prove for 
the whole amount when the drawer could not prove at 
all?J— In that case the drawer would be entitled to be- 
come the holder of the bill, but ours is only a case of 
part payment. Ex parte Parr (t) shows that a holder 
seeking to prove against an acceptor's estate is not bound 
to deduct a security, unless it be a security on the bank- 
rupt's estate. 

Ex parte Marshall (A), Ex parte Moult (/), Bowles v. 
Hargreaves (m), Alsager v. Currie{n), and the cases re- 
ferred to in the notes to Ex parte Byswiche (o) were also 
referred to. 

Mr. 

(h) 1 Bof. 4- P. 652. 

(i) 1 Rose, 76. 

(k) 1 Aik, 129. 

(/) 2 D. 4- C. 419. 

(m) 3 De G., Mac, 4 G. 430. 

(n) 12 M. «r W. 751. 

(o) 2 P. W. 89. 



(a) Cookers Bank. Law, 177, 
8th ed. 
(6) Ibid. 
(f) 1 Rose, 10. 
{d) 9 C. B. 173. 
(e) 23 L. J., C. P., 190. 
(/) 11 C. B. 191. 
{g) 2 Ve» ffn.113. 
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Mr. Daniel and Mr. Aspland for the Assignees. 

The settled course in bankruptcy is against this ap- 
peal ; Cooper v. Pepys (a), Cookers B, L. 150, Ex parte 
Leers (J), Ex parte The Royal Bank of Scotland (c), 
Bacon v. Searles(d). Even if the rule were ill founded 
it could not be disturbed now after having prevailed from 
the time of Lord Hardwicke. Jones v. Broadhurst 
turned on the form of the plea, and in Goodwin v. Cre- 
merije) it was not approved. It is by no means esta- 
blished that the holder could obtain judgment for the 
whole; and if he could, it does not follow necessarily that 
he can prove for the whole, there being rules peculiar to 
bankruptcy. If he can prove so as to get a larger divi- 
dend than he is entitled to receive, what is to be done 
with the excess ? The cases where a holder proves as a 
trustee for other parties stand on a different footing. 



1857. 

Ex parte 
Tatler* 

In re 

HOUOHTOH. 



Mr. Bacon in reply. 



The Lord Justice Knight Bruce. 

The bill of exchange in question upon this petition Jtii;e5. 
was drawn by Rogers & Co. upon Mr. Hovffhton, the 
bankrupt, and accepted by him long before his bank- 
ruptcy. It was payable to the order of the drawers and 
indorsed by them for value to the present Appellant, in 
whose hands it was accordingly at its maturity in Febru- 
ary or March, 1855, when it was dishonoured. The 
bankruptcy took place some months afterwards, and 
under it the Appellant, as indorsee and holder, has been 
admitted to prove on the bill, but, as he alleges, not for a 

sufficient 



(a) 1 Atk, 107. 
(6) 6 Fei. 644 
(c) 2 Rose, 197. 

Vol. I. 



id) 1 IL BL 88. 

{e) 22 L. J., Q. B., 30. 



D.J. 



116 CASES IN BANKRUPTCY. 

1857. sufficient amount; insomuch as the learned Commissioner 
^"^'^'^'^ reduced the proof by the amount of certain sums, which, 
Tatter! '" respect and on account of the bill, that is to say, in 
In re part payment of the bill, the drawers or their estate had 
IIououTON. p^jj ^Q ^,^g Appellant after the dishonour of the bill, but 
before the proof was tendered. That is the dispute here. 
Now, it may not assist, but certainly does not damage 
the Appellant's claim, to assume, as I do (whatever the 
state of the evidence), that if there had been no bank- 
ruptcy, the bankrupt, the acceptor of the bill, would have 
been, as between himself and the drawers, the person 
primarily, as well in substance as in form, liable to pay 
it. Still the fact remains that, before the application to 
prove under the bankruptcy, the Appellant, the indorsee 
and holder of the bill, had, after its maturity and dis- 
honour, received from the drawers sums of money on 
account of the bill, that is to say, in part payment of it. 
According, therefore, to the general rule in bankruptcy — 
a rule which, if I may express an opinion upon it, I 
think wholesome and rational — the Appellant was, I ap- 
prehend, not entitled to prove for more than the amount 
remaining unpaid after allowing and deducting the sums 
so received — received, I repeat, after the maturity of the 
bill, from persons liable to him directly and immediately 
on the bill, or from their estate ; nor do I see any ground 
for making the present instance an exception* if there can 
be an exception, from that general rule : thinking it, as 
I do, for present purposes immaterial that the payments 
made by the drawers or their estate were made by them 
or their estate merely by reason of their liability to the 
Appellant on the bill, and not by way of agency for the 
acceptor or for his estate. It is contended by the Ap- 
pellant, that if there had been no bankruptcy he could by 
law, after having received the sums paid as already men- 
tioned, have well brought an action against the bankrupt 
for the full amount of the bill, and would have been 

entitled 
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entitled in the action to recover judgment adversely for 1867. 
;hat amount, not diminished by the sums paid. Neither, ^^"'''^^ 
lowever, by any of the authorities cited at the Bar, nor Tatlbr. 
>therwise, am I convinced of the accuracy of that position. In re 
But whether it is accurate or inaccurate, here there is 
3ankruptcy, and the course and rule in bankruptcy are, 
n my opinion, (as I have said), opposed to the Appellant's 
:Iaim of a right of proof for more than the amount which 
be has been allowed to prove by the learned Commis- 
iioner, whose decision was, I think, in conformity with 
precedent alike and principle. The appeal, therefore, in 
my judgment, fails. Whether probably I should or 
should not have come to the same conclusion had the 
Appellant been seeking to prove on the account or for 
the benefit of the drawers or their estate, it is unnecessary 
for me to say, inasmuch as he is not nor has been seeking 
to do so. 



The Lord Justice Turner. 

This is an appeal from the decision of a learned 
Commissioner, refusing to allow the Appellant, the 
holder of a bill of exchange, to prove the full amount of 
the bill against the estate of the bankrupt, the acceptor 
of the bill ; the Appellant, the holder, having, before the 
proof tendered, received payments in respect of the bill 
from other parties liable upon it, and otherwise. The 
learned Commissioner was of opinion that the Appellant 
was entitled to prove only for what was due to him at the 
time of the proof. This decision is in conformity with 
the settled practice in bankruptcy, and I see no reason 
whatever in this case to disturb that practice. The 
argument in support of the appeal was this— that had 
the bankrupt acceptor continued solvent, the Appellant 
would, according to some recent decisions at law, have 
been entitled to recover against him the full amount of 
K 2 the 
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1857. the billy notwithstanding the payments which had been 

^^^T""^ made by other parties in respect of it, and that the right 

Tatler. ^^ prove in bankruptcy follows the right to recover at 

In re law. 

HOUOBTON. 

Upon the question, whether, had the bankrupt con- 
tinued solvent, the Appellant could have recovered at 
law the full amount of the bill, I do not mean to give any 
opinion. I assume, for the purposes of this case, that 
he could, but I do not think it therefore follows that he 
is entitled to prove for the full amount of the bill, for the 
right to prove in bankruptcy does not in all cases follow 
the right to recover at law. A voluntary bond may be 
recovered upon at law, but there can be no proof in 
bankruptcy upon it. A mortgagee of the bankrupt's 
estate could recover at law upon the covenant in the 
mortgage deed the full amount of the mortgage money, 
but in bankruptcy the security must be realized, and the 
proof is only for the deficiency. The Appellant's argu- 
ment, indeed, if followed out to its legitimate conse- 
quences, seems to me to amount to this — that there is a 
right to prove in bankruptcy, not merely for what is due 
to the creditor, but for what is due from the bankrupt; 
but if this was the case, upon what ground was it, that, 
before the statutes enabling sureties to prove. Courts of 
Equity restrained the creditor from suing the surety undl 
proof had been made against the principal ? I cannot 
agree, therefore, to disturb the settled practice in bank- 
ruptcy upon any such grounds as have been urged in 
support of this appeal. 



It may possibly be difBcult to say upon what ground 
the rule in bankruptcy was thus settled. It may have 
been upon the ground that all creditors in bankruptcy 
stand upon an equal footing; for it is difficult tocee how, 
consistently with that rule, the Appellant's claim could 

be 
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be supported ; but whether this be the foundation of the 

rule or not, the rule is settled, and the grounds which, 

in this case, are brought forward to disturb it are un- Tayler. 

sound ; and I am of opinion, therefore, that this petition In re 

must be dismissed, and dismissed with costs. 



Houghton. 



Ex parte HENRY BUNNY. 
In the Matter of HENRY BUNNY, a Bankrupt. j^ 3 jg 



T 



HIS was a petition by the bankrupt, a solicitor of Before The 
Newbury y Berks, to annul the adjudication, on the tices. 
grounds — 1. That the petition for adjudication was not A trader's re- 
in the form prescribed by the statute. 2. That no act of ^J^^with 
bankruptcy had been committed within twelve months intent to de- 
before adjudication. 3. That there was no good peti- hlscreditor^^is, 

tioner*s debt. 4. That the petitioner was not a trader under the 67th 
-. _ , , , , ^ section of the 

liable to become bankrupt. Bankrupt Law 

Consolidation 
Act, a continu- 
The petitioner left England, with his family, on 9th ing act of 

November, 1853, in insolvent circumstances and heavily ^hetSerhls 

indebted, and went to New Zealand. His creditors had go^ng abroad 
^„.«,., ft. 11 t» ^** o*" ^** "^ot 

full notice of his departure soon after it took place, for a an act of bank- 
meeting of them was called in the same month. '"^f 

On therefore, a 
trader went 
abroad with intent to delay his creditors, so that his departure was an act of bank- 
ruptcy, and remained abroad with the same intent, ana a petition for adjudication 
was filed more than twelve months after his leaving England : — Held^ tliat as he had, 
within twelve months before the filing of the petition, been remaining abroad, with 
intent to delay his creditors, the adjudication was not invalidated by sect. 88 of the 
act. 

An action brought by a bankrupt in a British Colony, in which action he disputes 
the validity of the adjudication, is a proceeding which, under the 233rd section of the 
Act, will keep alive his right to dispute the a^udication. 

The Court refused to annul an adjudication on the ground of the objection that 
the bankrupt, having gone abroad, had not, within six months before the petition for 
adjudication was presented, either resided or traded within the district of the Court 
in which it was filed, so that the petition could not be in the form prescribed by the 
89th sect, of the Baukrupt Law Consolidation Act. 
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1857 



E.r parte 

Bunny. 

In re 

BUNNT. 



On 12th March, 1855, a petition for adjudication was 
presented, and Mr. Bunny was on the same day adjudged 
a bankrupt. The petition stated that the bankrupt had 
" carried on business for three years and upwards next 
immediately preceding the day oi November ^ 1853, 

within the district of this Honourable Court, that is to 
say, at Newbury aforesaid ;" not following, as of course 
it could not follow, the form prescribed by Schedule (M) 
to the Bankrupt Law Consolidation Act, which runs, 
** having»resided [or carried on business, as the case may 
be"] for six calendar months next preceding the date of 
this petition within the district" &c. The affidavits in 
support of the act of bankruptcy were to the effect that 
the bankrupt had left England in November, 1853, 
secretly, being heavily indebted, and had never returned. 

On 6th October, 1855, a person acting under the au- 
thority of the assignees took possession of the bank- 
rupt's property in New Zealand. On 1st February, 1856, 
the bankrupt commenced an action of trespass against 
him in the Supreme Court of New Zealand, giving due 
notice of his intention to dispute the act of bankruptcy, 
the trading, and the petitioning creditor's debt. The 
Supreme Court decided that it had no jurisdiction to try 
the validity of the adjudication. The bankrupt appealed 
to her Majesty in Council. The appeal came on to be 
heard before the Judicial Committee on 16th June, 1857, 
and was ordered to stand over that the bankrupt might 
have an opportunity of taking proceedings to annul the 
adjudication. 

The questions, whether the bankrupt had ever been a 
trader, and whether there was a good petitioning credi- 
tor's debt, turned only on the effect of conflicting evi- 
dence, and need not be further alluded to. 



Mr. 
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Mr. Doria for the bankrupt. 1857. 

The petition for adjudication is not, and could not be, Er paru 
in the form which the 89th section of the Act positively Bonnt. 
requires. It is clear, from that and the 90th section, b^^I^t 
that the legislature contemplated there having been j^/^ 3^ 
either trading or residence within the district within six 
months before the petition. Here both had ceased six- 
teen months before. There are no authorities on the 
point, except decisions by the Commissioners, which are 
in my favour ; Re Pearse (a). Anon, (i) and JRe Irwin (c). 
I submit that an adjudication cannot be supported unless 
there has been either trading or residence within the 
district within six months previously. The provision of 
the 88th section as to acts of bankruptcy furnishes an 
analogy in my favour. 

Their Lordships, without calling on the other side, 
declined to annul the adjudication on this ground without 
the opinion of a Court of Law, but offered the bankrupt 
every facility for trying the question there. The argu- 
ment on the other points was adjourned to enable the 
bankrupt to answer affidavits. 



Mr. Doria appeared for the bankrupt Jult^ 18. 

Mr. Swanston and Mr. Hannen, for the assignees, 
took a preliminary objection, that the bankrupt was pre- 
cluded, by the ^33rd section of the Act, from now dis- 
puting the adjudication, having allowed more than twelve 
months to elapse since the advertisement of the bank- 
ruptcy. In support of this they argued as follows : — 

The 

{a) 21 L*iw Times, 160. (b) 1 Fonb. Rtp, 7, 10, 51. 

(0 lb. 27. 
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The bankrupt contends that he is saved from the 
operation of this section by his action in New Zealand, 
but we submit that only an English proceeding will have 
the required effect. — [ITie Lord Justice Knight 
Bruce. It might be arguable that the action would not 
have saved his right had he brought it, for instance^ in 
Japan, but he brought it in one of her Majesty's Courts, 
a proper court, in the circumstances, for the purpose.] — 
The periods of limitation fixed by the S33rd section, show 
that it could not be intended to speak of an action on the 
spot, which the bankrupt might bring at once. — [^The 
Lord Justice Turner. Those periods might be in- 
tended to allow time for the intelligence to reach him. 
Suppose a person is resident in the North of India, and 
cannot commence a proceeding in England within the 
period, ia he to remain a bankrupt?] — That may be a 
hardship, but the provisions of the Act must be obeyed, 
even should they produce hardship; JEx parte Thor^ 
old {a). — [Ilie Lord Justice Turner. There is no 
doubt of that, but it is a legitimate argument against a 
particular construction of doubtful words, that it would 
lead to hardship.] — An action abroad would be a most 
unsatisfactory mode of trying the validity of an English 
bankruptcy, for the law of a colony may be, and gene- 
rally is, different from English law, and in trying the 
action the Colonial law must be followed even by the 
Judicial Committee; Clark v. Mullick{b). The 159th 
section shows that the Act intended to deal only with 
English actions. We do not contend that the bankrupt is 
not entitled to the benefit of the section, as regards his 
action in New Zealand, but we say that he cannot have 
the benefit of a New Zealand action for the purpose of 
annulling an English fiat. British Linen Company v. 

Drummond 



(a) 3 M., D. if Be G, 285. (6) 3 Moo. P. C. C. 252, 278. 
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Drummond(a\ Davison v. Farmer {b), Mostyn v. Fab- 
riquas {c), Leraux v. Brown (cQ, show the principles by 
irhich the case must be governed. 

ITie Lord Justice Knight Bruce. 

I am surprised at the time which has been occupied in 
thia discussion. The objection is untenable^ and the 
bankrupt must, of course, be heard upon the merits. 



12S 



1857. 




The Lord Justice Turner. 
I am of the same opinion. 

Mr. Doria, 

The adjudication is bad under the 88th section, there 
having been no act of bankruptcy within twelve months 
before the filing the petition. The bankrupt went abroad 
with intent to delay his creditors, and the act of bank- 
ruptcy was committed then. I submit that the provision 
as to continuing abroad does not apply here ; it was not 
contained in 6 Geo, 4, c. 16, and was introduced into the 
present Act to meet a difficulty which had arisen under 
the former. Under that Act, if a trader went abroad 
without any intention to defeat or delay his creditors, he 
might stay abroad for that purpose without committing 
an act of bankruptcy. I submit that the new provision 
was intended only to supply this defect, and to apply 
only to those cases in which the going abroad took place 
under such circumstances as not to be an act of bank- 
ruptcy. The act of bankruptcy, I submit, is complete 
as soon as there is absence abroad with an intention to 
delay creditors, and the statute does not create such a 

thing 

(a) 10 B. i Cr. 903. (c) I Smith, Lead. Ca. 528. 

(6) 6 Ejch. 242. (d) 12 C. B. 801. 
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1857. thing as a continuing act of bankruptcy. A similar 
^'^^'^'^ point arose on the 69th section in Wallace v. Black- 
fiuNNY. well (a), and it was decided that no new act of bank- 
in re ruptcy was committed by lying in prison after the twenty- 
one days. — [The Lord Justice Turner. There are, 
in the 69th section, no words applicable to continuance 
in prison.] — The words are " lie in prison/* which are 
words of continuance, and the statute doed not refer to 
any time at which the act shall be deemed to have been 
committed. Under the terms of the 90th section, the 
petition for adjudication cannot be prosecuted, for the 
Court is not the Court within the district of which the 
bankrupt resided or carried on business for six months 
next immediately before the filing of the petition. 

The bankrupt's going abroad was well known to the 
creditors, who ought to show some reason why they did 
not take proceedings in bankruptcy at an earlier period ; 
Nias V. Davis (J), ^ parte Paxton (c). 

Mr. Swanston and Mr. Hannen, for the assignees, 
were not called upon. 

The Lord Justice Knight Bruce. 

Whether the opinion which I am about to express is 
consistent with the decision in Wallace v. Blackwell, I 
need not say. If it is, then that case is not touched by 
what we do ; if inconsistent, then with the utmost re- 
spect for the able Judges who decided that case, my 
opinion remains. It appears to me, that the words "or 
being out of this realm shall remain abroad," are appli- 
cable, with whatever intent the debtor left the realm. I 

am 

(n) 3 Drao. 538. (b) 4 C. B. 444. 

(f) 15 Ves. 4G2. 
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am of opinion that, whether he left it with an intention 
to delay creditors or not, whether the departure was so 
circumstanced as to be, or not to be, an act of bank- Bumnt. 
ruptcy, still an act of bankruptcy may have been com- In re 
mitted by remaining abroad. 

The circumstances in which Mr. Bunny left England 
being considered, did he stay abroad '' with intent to 
defeat or delay his creditors?" I cannot, as a judge of 
fact, decide otherwise than in the affirmative. I think 
that such was his continuing intention during the whole 
of his stay in New Zealand^ or during as much of it as 
is material for the present purpose, and I think that 
during that period an act of bankruptcy must be deemed 
to have been committed by him on every day. I am, 
therefore, of opinion, that the 88th section of the Act 
has no effect. 

The 67.th and 88th sections are within the same 
division of the statute, and, taking the two together, I 
cannot attribute to the Legislature an intention that the 
remaining abroad should not be an act of bankruptcy in 
such a case as the present. I do not think any of the 
reasons urged sufficient to induce the Court to annul the 
adjudication, but I am willing that the power of bringing 
an action to dispute its validity should be expressly left 
to the bankrupt. 

The Lord Justice Turner. 

It does not appear to me that Wallace v. Blackwell 
reaches the present case. That case depended on the 
69th section, which contains no words applicable to an 
indefinite continuance in prison. This case rests on the 
67th section, in which we find the words, " or being out 
of this realm shall remain abroad.** 

I think 
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1857. I think that the true construction of this section is, 

^T*^^ that its clauses are to be read separately, taking each of 

BuNNT. them in connection with the final clause; and if we so 

In re read the section, the part of it which is applicable to the 

present case will run thus : — " If any trader liable to 

become bankrupt, being out of this realm, shall remain 

abroad with intent to defeat or delay his creditors, he 

shall be deemed to have thereby committed an act of 

bankruptcy." 

On the question of fact, I am of opinion, that Mr. 
Bunny did remain abroad with intent to defeat or delay 
his creditors, and I think that there was a continuing 
act of bankruptcy while he continued to remain abroad 
with that intent. 



The bankrupt wishing to try the validity of the adju- 
dication by an action, the petition was ordered to stand 
over, with liberty to him to bring such action as he might 
be advised. On the 23rd of Ju/y, however, the case 
was mentioned again, and the bankrupt declining to bring 
an action, the petition was dismissed. 
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Ex parte THOMAS RYDER. 

In the Matter of THOMAS RYDER, a Bankrupt 

My 3, 17, 18. 

rriHIS was an appeal by the bankrupt Thomas Ryder Before The 
"*- from a decision of Mr. Commissioner Holroyd ^»»»J"»- 

TICES. 

refusing him a certificate, on the ground, among other Yxme baivaiiis 

reasons, that he had brought himself within the enact- i" •tock, 

though they 
ment contained in the 201st clause of the Bankrupt Law maybe "gam- 
Consolidation Act as to gaming or wagering. \^^,^^ Th^A 

meaning of the 
The bankrupt had carried on business in rather a large ^y^^ c. 109 
way as an East India merchant, and was adjudged relating to 
bankrupt on 8th Aprils 1856. The acts held by the S||^,"^ not 

Commissioner to be gaming or wagering were the fol- ^ within die 

- meaning of the 

lowing dealings in consols and Turkish scrip. 20lBt section 

of the Bank- 
rupt Law Con- 
In the year 1854, the bankrupt was prevailed upon by Bolidation Act 

a broker to speculate in consols, and made five pur- fore *that the^ 

chases for the account, the stock not being actually de- ^^ct of abank- 

livered or intended to be delivered in any of the cases, lost on several 

but the contracts being wound up, as is usual in stock- occa^ons hj 

^ *^ time bargains 

jobbing transactions, by payment of the differences, in consols and 

The total amount for which the bankrupt had made more^tha^O/. 

himself liable on these transactions was between 6,000/. in a dav, did 

and 7,000/., but the total loss was only 140/. They Tn'lLmbent on 

were all concluded more than twelve months before the *^e Court to 
. . refuse him a 

bankruptcy. certificate, 

though such 
transactions 
On 22nd Avgust^ 1855, the bankrupt bought 1,000/. were blame- 
Turkish scrip for the settlement. The scrip was not de- ^^J^^ ^^ ^^y^ 
livered nor intended to be so, and in September^ at the ha^ to them 
time of settlement, the price having fallen, the bankrupt ^"q of certi^ 

ficate. 



Ryder. 
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1857. paid 35/. I2s. 6d. for continuation to the next account, 
^^^^*^*^^ and by that time, a further fall having taken place, the 
Rydlr. matter was settled by the bankrupt paying the differ- 
in re ence, amounting to 46/. 5^., so that there was on each 
occasion a loss of more than 20/. in one day. 

The Commissioner held that the above losses were 
losses by " gaming or wagering" within the meaning of 
the 201st section (a), and that he was, therefore, bound 
to refuse the certificate altogether. He also commented 
with some severity on the bankrupt's reckless trading, 
and on a misrepresentation alleged to have been made 
to a Mr. Warner^ one of the principal creditors and now 
the creditors' assignee, in order to procure credit from 
him. Into these points, however, it is not thought 
necessary to enter. 

Mr. Selwyn and Mr. Hamilton Humphreys for the 
bankrupt contended, that time bargains were not " gam- 
ing or wagering" within the meaning of the 201st sec- 
tion, Ex parte Wade (&) ; and that if they were not, 
there was no pretence for saying that the bankrupt had 
brought himself within the section. Such transactions 
might be considered as partaking of the nature of gaming 
or wagering, but were not properly described by either of 

those 

{a) " That no bankrupt shall of such petition have lost 200/. 

be entitled to a certificate of con- by any contract for the purchase 

fonnity under this Act, and any or sale of any Government or 

such certificate, if allowed, shall other stock, where such contract 

be void, if such bankrupt shall was not to be performed within 

have lost by any sort of gaming one week after the contract, or 

or wagering in one day 20/., or where the stock bought or sold 

within one year next preceding was not actually transferred or 

the issuing of the fiat or filing of delivered in pursuance of such 

the petition for adjudication of contract —or," &c. &c. (the rest 

bankruptcy, 200/. — or if he shall of the section has no bearing 

within one year next preceding upon the present question), 

the issuing of the fiat or the filing (6) 2 Jiir., N, S., 218. 
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those words, and the meaning of the expressions in a 
highly penal clause ought not to be extended. It was 
moreover manifest that the Legislature did not consider 
time bargains to be included in the enactments as to 
gaming or wagering, for in the subsequent part of the 
section was a separate provision relating to time bargains 
whicli. would be mere surplusage if they were so in- 
cluded. 

Mr. Swanston and Mr. JE. D. Holroyd for the as- 
signees, after commenting on the bankrupt's reckless 
trading, and on the alleged misrepresentation to Mr. 
Warner^ which they submitted was established by the 
evidence, proceeded to contend that the transactions in 
consols and Turkish scrip were ''gaming or wagering" 
within the 201st section. It had been decided in Chise- 
wood V. Blanc (a\ that they were so within the meaning 
of the statute 8 & 9 Vict. c. 109, s. 18, relating to wagers, 
and the same construction ought to be given to the same 
words in the present Act. The specific mention of time 
bargains in. a later part of the section could not be held 
to abridge the effect of the general words in the former 
part, Andree v. Fletcher (ft). In Ex parte Copeland(c), 
Lord Cranworth had extrajudicially expressed an opinion 
that transactions of this nature were gaming or wagering 
within the meaning of this section. The Act ought to 
be construed so as to suppress the mischief and advance 
the remedy. 



1857. 



Ex parte 
Ryder. 

In re 
Ryder. 



Mr. Selwyn replied. 



The Lord Justice Knight Bruce. 

The main question argued in this case has been, 

whether the bankrupt has brought himself within the 

20lst 

(a) 11 C. &538. (6) 2T, H. 161. 

(c) 1 De G., Mac. 4- G. Bunk, App. C. 208. 
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1857. 201st section of the Bankrupt Law Consolidation Act 

)!!'^'^''^ It is plain that he has not, unless under the words 

JEar parte 

Ryder. " gaming or wagering." It is also plain that there has 

In re been no gaming or wagering, unless acts of stock-jobbing 
in Turkish scrip and English consols amount to gaming 
or wagering for the present purpose. Now it may be 
and probably is true, that conduct of that kind may be 
in some sense correctly described as gaming or wager- 
ing ; but the question here is, whether it is so within the 
meaning of this section ; and, in my opinion, by the con- 
text, and principally the latter part of the section, all 
difficulty on this point is removed. I am satisfied, on 
reading the whole of the section together, that the words 
"gaming or wagering" found in it do not extend to 
transactions of this nature — that however improper the 
acts may have been, they do not bring the bankrupt 
within this part of the section, nor make it incumbent on 
the Court to refuse the certificate. The more so — as if 
the bankrupt has been guilty of certain conduct, the cer- 
tificate, if granted, will not protect him. As therefore, 
to use the expression most unfavourable to the bankrupt, 
we have great doubts whether his case is within the 
section, we consider that we shall be acting in accord- 
ance with principle and authority in deciding for the 
certificate, so far as the jurisdiction that we are exercis- 
ing and this part of the case are concerned. 

There remains the consideration of the general con- 
duct of the bankrupt, and here we may well look at 
those acts which have been contended to be acts of 
gaming or wagering. I agree that the transactions were 
small ; the bankrupt may have been tempted into them, 
and he may deserve the commendation which Mr. Selwyn 
gives him for abstaining from further pursuing such a 
line of conduct. It appears, however, that in 1851 he 
became or was insolvent, and compounded with his cre- 
ditors 
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ditors for 2s. in the pound. He recommenced business 
with no capital, or with borrowed capital, and failed 
again, early in 1856, for not less than 17,000/. The 
amount and nature of his trading transactions appear to 
me, considering his recent failure and his slender means, to 
have exceeded what was proper. For his small capital, 
or no capital, his trading was too large and too adven- 
turous. In my opinion, however, no case of fraud, 
fiilsehood or dishonesty has been established against him; 
and, in the circumstances, we think that the demands of 
public and private justice will be satisfied by a suspen- 
sion of the certificate for a period of two years from the 
adjudication : the certificate, when granted, to be of the 
second class. We have re-considered the question of 
protection, and we think that we may, without impro- 
priety, grant it fi-om 1st September next. 



1857. 

Et parte 
Rtoer. 

In re 
Ryder. 



The Lord Justice Turner. 

I give no opinion on the question whether time bar- 
gains constitute gaming or wagering within the meaning 
of the statutes upon that subject. The question we have 
to decide is, whether they constitute gaming or wagering 
within the meaning of the SO 1st section of the Bankrupt 
Law Consolidation Act. I am of opinion that they do 
not, and for this reason:— The first part of the 201st 
section contains two divisions, one relating to gaming 
and wagering, the other expressly including time bar- 
gains in stock ; and if the Legislature had considered 
time bargains in stock to come within the words *' gaming 
or wagering," it would not have mentioned them in 
terms in the second division of the first part of the sec- 
tion. Had I felt more doubt upon the point than I do, 
I should still have considered it right, so far as this part 
of the case is concerned, to grant the certificate valeat 
quantum. 

Vol. I. L D.J. 
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1867. 



SHUTTLEWORTH v. HERNAMAN. 



rilHIS was a special case, stated for the opmton of the 
Lords Justices by the desire of Mr. Commissioner 
Stevenson. 

By indenture dated 31st October, 1845, the Plaintifi 
demised a cotton mill at Chorley, with the steam en- 



Jvly 27. 

Before The 
Lords Jus- 
tices. 

The rent of a 
cotton mill 
was made 
payable half 
a year in ad- 
vance, and the 
tenant cove- 
nanted with 

to keep in the g^"® ^^^ fixtures, to Robert Wallwork and James Wall- 
of th'e^value^S ^ork, for sixteen years from 12th November then next, 
ci?kj fo^'uir »^ ^^^ ""^"^ ^** 848/., payable half-yearly, on the 12th 
iT^'ebl^me ^^V ^^^ 12th November in each year, the first half- 
rent bcmffd^^ yearly payment to be made on 12th November then 
wafnTO^i**^- next, and all subsequent half-yearly payments to be 
mediately similarly made in advance. Among other covenants 

claimed to be on the part of the lessees was the fioNowing : — *^ And 

entitled to '^ =* 

remove the 

machinery 

before the next the premises for the payment of the said rent) that they 

instalment of » i ^ j 

rent became the said Robert Wallwork and James Wallwork, their 

due, wliich 

claim the execotors and administrators and such assigns as her^ 

landlord re- , 

sisted, on the inafter mentioned, shall and will at all times during the 

ground that 

the covenant said term, except the last three months thereof, at their 

gave him a 

lien on the Own costs and charges keep upon the said demised pt^ 

machinery: — . , • /• . it* /. 

Hetdj that the mises proper machinery for carrying on the busioeea of 

provision as to 

reputed owne^ COttOft 

ship applied, and that the assignee was entitled to remove the machinery. 



also (in order that there may be sufficient security on 



irORTH 

V. 

H&ENAMAN. 
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cotton spinningy such machinery to be at all times during 1867. 
the said term, except as aforesaid, of the full value of Shuttle* 
3,0002. at the least." The lease contained a proviso for 
re-entry ill the event of any half-yearly payment of rent 
being in arrear for twenty-one days, or of either of the 
lessees becoming bankrupt, and on other events which 
it id not necessary to specify^ 

Jame$ WaUwork survived Robert Walltoorh, and con- 
tinued in possession till 30th April, 1667, when he was 
adjudged bankrupt The Defendant Herncanan was 
appointed official assignee of his estate^ No rent was 
dde at the time of the bankruptcy. 

The Defendant forthwith entered upon the mill, and 
claimed the right of removing the machinery before 
12th Majfi so as to avoid a distress for rent, having 
obtained an order from the district court of bankruptcy 
for the sale of it. The Plaintiffs determined to file a 
bill for an injunction, but to avoid more expensive pro- 
ceedings it was arranged that this case should be sub- 
mitted to the Court of Appeal. 

Mr. Prendergast for the Plaintiffs. 

The lessors say, that neither the bankrupt nor the 
official assignee had any right to remove machinery 
without leaving so much as should be of the value of 
3,000/. [The Lord Justice Knight Bruce asked whe- 
ther the lease had been determined by the bankruptcy, 
L 2 a point 




WORTH 
V. 

Hrrnamaii. 
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a point as to which there was no allegation in the case. 
Shuttle- ^^ positive answer to this question could be obtained 
and the argument proceeded on the assumption that the 
lease was continuing oji 12th May, 1857.] The lessors 
continued to have a qualified right of property in tlie 
machinery. The only ground on which their claims 
can be resisted is the law as to reputed ownership. 
[^The Lord Justice Knight Bruce. Has it ever been 
decided how far effect is to be given in bankruptcy to a 
covenant to consume upon a farm all the hay grown 
upon it ?] That point, which is very analogous to the 
present, was discussed in Collins v. Plumb (a), but not 
decided. I submit that this is not a case where the 
doctrine of reputed ownership can apply. The case 
much resembles that of letting furnished lodgings ; it 
could not there be contended that the furniture goes to 
the assignees of the lodger. Ex parte Barclay, In re 
Gavcan {b), assists us. In this case there was no ficti- 
tious credit by the possession of the machinery, and 
such possession was not absolute; there was a qualified 
possession by the landlord. 

Mr. Bacon and Mr. Smethurst for the assignees. 

Ex parte Barclay has nothing to do with the present 
case, which relates only to moveable machinery, not to 
fixtures. The lease was not registered as a bill of sale, 
and yet it is sought to give it the effect of one. If there 

had 

{a) 16 Vet. 454. (b) 1 Dt G., M, Sf G. Bank App. C. 443. 
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had been a bill of sale the chattels would clearly have 1867. 
been within the rule as to reputed ownership, and it 3^^^^ . 
would entirely defeat the policy of the bankrupt laws worth 
on that point if it were to be held that, although a Hbrkamaii. 
mortgage of this machinery would have been invalid 
against the assignee in bankruptcy, a lien upon it by 
means of a covenant is effectual against him. 

Hickenbotham v. Chroves (e) was referred to. 
Mr. Prendergast, in reply. 

The Lord Justiob Knight Brucb. 

On the question of reputed ownership I think the 
eiasignee right. The true owner in this case vnthin the 
meaning of the act is the landlord, who claims a sort of 
lien on the goods, and there is, I fear, no doubt that 
they were in the order and disposition of the bankrupt 
with the landlord's consent. 

The Lord Justice Turner. 

To give effect to the landlord's claim in this case 
would, in my opinion, defeat the policy of the Bank- 
rupt Law Consolidation Act. If a mortgage of these 
chattels had been made to the landlord to secure his 
rent, the case would have been within the words of the 
act Here there was no actual mortgage, but an attempt 

to 
(c) 2 Car. ^ P. 492. 



WORTH 

V. 

HsRMAllAllft 
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1857. to create t lien by meanfi of a coyenant in the lease. 
Shuttli^ ^^ ^® letter of the act is against a mortgage, bo I 
think its spirit is against a lien like this* I do not 
mean these observations to extend to any case in which 
it is shown that it is the custom of the neighbourhood 
to insert snoh covenants as this in leases of factories ; 
where such a custom prevails the possession of tho 
machinery by the tenant may not be prim& facie evi- 
dence of unincumbered ownership. 
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Ex parte EDWARD YATES. 

In the Matter of TILDEN SMITH. JAS. HILDER, 

GEORGE SCRIVENS and FRANCIS SMITH, 

Bankrupts. 

Dec. 22. 

rpHlS was an appeal from the rejection by Mr. Com- Before The 

missioner Fane of a proof tendered against the I'®*'>« J"*" 

separate estate of Tilden Smithy one of the above* ^^ additional 

named bankrupts, upon a promissory note, which was as signature to a 

p II promissory 

follows :— note, placed 

there some 

" £3,000. Nov. 27, 1850. years after tbe 

On demand we jointly and severally promise to pay to ^^^^ ^whicb 

Edward Yates, Esq., or order, three thousand pounds, ^a» payable 

with interest at the rate of 6/. per cent, per annum, for HeUy not an 

value received. alteration rcn- 

Ttlden Smith. ^^^X^tZ^'' 

Richard Smith. addition in the 

Hichard Russell, Henry Smith. kidorMmeS, 

82, Barmgh, 9Sth Sept, 1856." ^though on 

' ^ ' ^ ' the face of the 



note. 



The ground of rejection was, that the note had been 
altered some years after it was given, with the consent of 
tbe holder, the present Appellant 

Mr. Selwyn and Mr. Aspland in support of the 
appeal. 

They contended that the additional name, although 
placed on the face of the note, was added for the purpose 
of rendering Mr. Russell liable on the note. It was 
therefore equivalent to an indorsement and did not inva- 
lidate the document. 

Vol. I. M D.J. They 
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1857. They referred to Cation v. Simpson (a), Anderson v. 

^-•"^'"^ Weston (6). 

Ex parte 
Yates. 

Rt Smith. Mr. Bacon and Mr. Bagley for the Respondents. 

The effect of the addition depends entirely on the 
custom of merchants. If made on the back of the docu- 
ment, it has, as interpreted by that custom, a particular 
meaning which there is no ground for ascribing to it 
when placed on the face of the note. Placed where it 
is, its effect is to add another drawer. But such an ad- 
dition after the note is issued renders it void. 

They referred to Gardner v. Walsh (c), and Bowman v. 
Nicholls (d)y and further contended that time had been 
given to the principal debtors, and that the surety was 
consequently discharged. 

Mr. Selwyn replied. 

TTie Lord Justice Knight Bruce. 

It is only necessary to notice two points. One is as 
to the effect (if any) of time having been given to Tilden 
Smith, or to the makers of the note, or any one or more 
of them. The objection made on that ground appears 
to me unfounded, because the question is only whether 
the estate of Tilden Smith is liable, and if time was given 
at all, it was given at the request of Tilden Smith through 
his agent. That objection therefore wholly fails. 

The next question is as to the meaning and intention 

with which Richard Rtissell signed his name on the note, 

and it is, in my opinion, established by the evidence, that 

Mr. 

(a) 8 Ad. 4" EIL 136. (c) 5 EIL 4" B/. 83. 

(6) 6 Bingh, N, C. 29G. (</) 5 T. R. 537. 
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Mr. Russell signed the note in the character of an in- 1857. 
dorser and for the purpose of indorsement only. It is ZT"^^ 
true that his name is written on the face of the note, but Yates. 
it has been for more than a century settled that this HcSmitu. 
makes no difference where the intention is such as it 
was here. It is clear, that a signature having the effect 
of indorsement, and according to a secondary sense of 
the term called an indorsement, may be written on the 
fiice of the note, and, if written with the same intention 
and effect as if written on the back, will have the same 
effect. It would be very absurd if it had not As this 
appears to me an indorsement, and nothing else, the 
proof must, in my opinion, be admitted. The Peti- 
tioner's costs will come out of the estate. 



The Lord Justice Turner. 

I agree and for the same reasons. I think the inten- 
tion of the parties was not to add a new maker of the 
note, but to add a new person to those already liable. 
This might be done by adding his name without con- 
stituting him a new maker of the note or altering it in 
any way. 



m2 
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1868. 



Ex parte JOHN BOULDERSON BARKWORTH, 
WILLIAM CHAPMAN and CHRISTOPHER 
SIMPSON. 

In the Matter of ROBERT HARRISON, JAMES 
KIERO WATSON and HENRY PEASE, Bank- 
rupts. 

Jan, 29, 30. 

Before The HpHIS was an appeal by the assignees from an order 

^^Ticls ''*' ^^ ^^- Commissioner Ayrton, declaring that cer- 

Undae bills of ^^"^^ ^iHs of exchange belonged to the Respondents. 

exchange 

were from 

time to time The bankrupts carried on business as bankers at Hull 

UnkerlyV ""^^"^ *^® ^^^ ^^ Harrison, Watson & Co. The Re- 
customer, and spondents, Messrs. Froggatt, Woodward and Marriott^ 
the banker. ^^^ ^^^^ timber merchants, opened an ordinary banking 

The course of account with them on 4th May. 1854, which account 

dealmg was, 

that the bills was kept open till 24th September, 1857, when the bank- 

r/rSXr ™Pt8 stopped payment. 

but, though 

tinguished in" Froggatt & Co. from time to time remitted to the 

the account as bankrupts, as their bankers, both cash and undue bilb 

bills, the full - , • , , i_ i , i_ i 

amounts were ^f exchange indorsed by them to the bankers or order. 

entered in the These bills were sometimes remitted together with cash, 

cash column ^ 

under the sometimes 

dates on which 

the bills were paid into the bank, and the customer was at all times at liberty to draw 

cheques to the extent of the balance in his favour, as appearing on the account thus 

made out. Interest was allowed by the banker upon the bills only from the time when 

their amount was received. 

Held^ that, in the absence of evidence of the customer's acquiescing in or autho- 
rizing the banker's treating the bills as his own from the time of their being paid in, 
they remained the property of the customer subject to the lien of the banker for yp 
cash balance ; that the banker had no right to negotiate them unless the balanei «f 
the account was in his favour ; and that, on the bankruptcy of the banker, aueh of 
them as remained in his hands in specie did not pass to his assignees, but, subjeol l9 
such lien as above mentioned, belonged to the customer. 

The observations of Lord Eldon in Ex parte Sftrgeani, 1 Rote, 153, explained. 
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sometimes alone, and were never entered short in the 1858. 
account between the customers and the bank, either in ^P''^^ 
the books of the bank or in the customer's pass-book, Barkworth. 
but were entered separately as bills in an inner column, in re 
the dates on which they fell due being entered. The 
total amount, whether of bills alone, or of bills and cash 
together, was then carried forward into the cash column 
as one sum of cash to the credit of the customers. 
Thus, if on 10th March cash was paid in, and on 
16th March bills accepted by X. & Co. and Y. & Co. 
for 500/. and 4001. due 26th April and 5th May were 
paid in along with a sum of cash, the entries would 
stand as follows : — 

£ s. d, £ s. d. 
10th March'-CdA\i .... , 900 

15th „ X. & Co. 26th April . 500 ' 
r. & Co. 5th May . 400 
Cash . . . . 100 

■ 1000 



When a bill was dishonoured, the amount of the bill, 
with the expenses, was entered on the debit side of the 
account. On 31st December in each year a balance was 
struck, and the balance, though composed partly of undue 
bills and partly of cash, was carried over in one sum as 
cash. The only diflference made between undue bills 
and cash was, that for the purpose of calculating interest, 
the bills were not considered as cash till they were paid, 
the interest account being kept in the way usual with 
bankers who allow interest. The object of entering in 
the account the times at which the bills became payable 
was to facilitate the calculation of the interest on the 
above footing. The customers were at ail times at 
liberty to draw to the extent of the balance appearing 
to be in their favour according to this mode of keeping 
the account. From 1st January ^ 1857, to 24th Sep- 

tembeTy 



Harrison. 
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1858. tembeVy 1857^ the bankers would have been unifonnly 

^"^^'"^^ under advances if they had not negociated any of the 

Barrwortu. b'"s before they became due. They had, however, 

In re negociated them to such an extent, that the monies 

actually received by them in respect of the bills and cash 

considerably exceeded what they had paid out to the 

customers or their order. 

Harrison, Watson & Co. stopped payment on 24th 
September^ and were on the same day adjudged bank- 
rupts. At the time of the bankruptcy they had in their 
hands a number of bills, which had been thus indorsed 
to them by Froggatt 8c Co., and which had been entered 
in the above manner, and the state of the account was 
such, that supposing these bills taken out of the account, 
there was still a large balance in favour of the cus- 
tomers. 

On 23rd December, 1857, Mr. Commissioner Ayrton, 
on the application of Froggatt & Co., made an order 
declaring that all the bills of exchange which had been 
transmitted by Froggatt & Co. to the bankrupts before 
their bankruptcy, and which remained in the possession 
of the bankrupts at the time of their bankruptcy, were 
the property of Froggatt & Co., and ought to be deli- 
vered to them by the assignees, and that Froggatt & Co. 
were entitled to the proceeds of all bills so remitted, of 
which the assignees had obtained payment since the 
bankruptcy, but that such declarations were to be with- 
out prejudice to any right of set-off or lien which the 
bankrupts had before their bankruptcy. 

The assignees appealed against this order, contending, 
that the bills belonged to them. They alleged in their 
petition of appeal, and adduced evidence to prove, that 
all bills remitted to the bankers by their customers had 

habitually 
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habitually been placed in the bankers' bill case indiscri- 1858. 

minately, like bank notes, without keeping separate the rT^^^*^ 

bills paid in by different customers, and without classify- Barkworth. 

ing the bills in any way except by sorting them according I» re 

to the dates on which they became due, and that such 

was the custom of the banks at Hull, except the Hull 

branch of the Bank of England. That it was also the 

custom of bankers at Hull, except the Hull branch of the 

Bank of England, to place bills remitted by a customer 

to his credit as cash under the date on which they were 

paid in, and thenceforth to treat them as belonging to 

themselves as if they purchased or discounted them, and 

to dispose of them for their own purposes without regard 

to the customer by whom they had been paid in : that 

bankers were not considered to hold such bills merely as 

agents for the purpose of collecting the monies payable 

in respect of them, and that the bankrupts had always 

treated and considered the bills as having become their 

own property, just as if they had discounted them, and 

had acted on the belief that they were entitled to dispose 

of them without regard to the state of the customer's 

account. 

Various letters which passed between the customers 
and the bankers were put in evidence by the assignees, 
with the view of proving two points ; first, that the cus- 
tomers knew that the bankers were in the habit of deal- 
ing with the bills as their own, and recognized their right 
to do so ; and secondly, that the bankers were bound by 
the course of dealing to honour cheques to the amount 
of bills paid in, though not due. It is not thought 
necessary to set out this correspondence ; it being enough 
to say, as to the letters written before the stoppage, that 
the Court did not consider them to establish that the cus- 
tomers knew of or sanctioned the practice of the bank, 
to negociate the bills when the account, irrespective of 

undue 
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undue bills, was not overdrawn. The last letter written 

„ by the customers was written immediately after the bank 

Es parte / ^ , . J 

Barkwortu. had stopped payment, and by it the customers desired 

In re the bankers not to negociate or part with any of the bills 
Harrison. , ' i • i i 
then m their hands. 



Mr. Selwyn^ Mr. Nalder^ and Mr. Mellish (of the Com- 
mon Law Bar) for the assignees, in support of the appeal. 

The Commissioner's judgment involves a decision that 
the bankers were guilty of a crime in dealing with the 
bills as they did ; we submit, on the contrary, that they 
were right in considering the bills as their own. The 
question is, whether, according to the contract, express or 
implied, between the parties, the bankers were not to be 
treated as having discounted the bills, and so become 
owners of them. A customer who opens an account with 
a banker at Hull must, in the absence of express con- 
tract, be held to agree, that the account shall be kept 
according to, and the rights of the parties be governed 
by, the custom of bankers at Hull ; and that the custom 
there is for the banker to treat the bills as his own is 
clearly proved. The mode of keeping the account was, 
of itself, notice of this to the customer. There is no 
tangible difference between the process shown by the 
mode of keeping this account and the process of dis- 
counting. The Courts have disapproved of the custom 
of a banker's discounting his customers' bills when not 
under advances, but it is established, and the Courts have 
sometimes been obliged at last to recognize a custom 
which they have disapproved, Stewart v. Aberdein (a). 
Humfrey v. Dale{b) shows the force of a custom of trade. 
The present case is distinguishable from all the cases 
which will be relied on by the other side, as Giles v. 
Perkins {c), and Thompson v. Giles {d). In Thompson 

V. Giles, 

(a) 4 Af. 4- ir. 211. (c) 9 East, 12. 

(6) 7 £. * B. 266. (d) 2 B. 4 C. 422. 
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^ GileSf the balance of account, apart from the undue 1858. 
>ill8, was uniformly in the customer's favour, which is ^^^^ 
lot the case here. There was wanting in that case what Barkworth. 
8 proved here, a uniform practice by the bankers of In re 
lealing with the bills as their own, irrespective of the 
itate of the account ; and lastly, it is proved here, that 
he customer knew of such a course of dealing on the 
Mirt of the bankers. The last letter of the customers, 
n which they desire the bankers not to negociate par- 
icular bills, shows that they understood the bankers to 
lave a right up to that time to negociate all bills in their 
lands. The observations of Lord Hardwicke in J5!r 
oarte Oursel {a) are in our favour, and we come within 
the observations of Lord Eldon in Ex parte Sargeant (i), 
ud the decision in Ex parte Thompson (c\ which follows 
them. The cases of Ex parte Pease{d\ Bent Y.PuUer{e\ 
md Ex parte Smith (/), tend the same way. Ex parte 
Twogood (g) shows that indorsement throws the burden 
Df proof upon those who say that the property does not 
pass at once. The contract between the parties. was such, 
that the bankers could not have returned the bills and 
claimed immediate payment of the balance, neither there- 
fore could the customer tender payment of the balance 
and claim back the bills ; this shows that the property in 
them was changed as soon as they reached the bankers' 
bands. We are in the case put by Bay ley , J., in Thomp^ 
son V. Giles (A). 



Mr. Bacon, Mr. Serjt. Hayes, and Mr. Browne, for 
Messrs. Froggatt. 

A member of this same bank was the Petitioner in Ex 

parte 



(a) Amb. 297. 

(6) 1 Rote, 153. 

(f> 1 Mont, if Mac. 102. 

(d) 1 Rote, 232 ; 19 Ves. 25. 



(e) 5 r. R. 494. 
(/) Bwk, 355. 
(g) 19 Vts, 227. 
(A) 2 B. 4- C. 428. 
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1858. parte Pease (a), in which case strong observations were 
^^ made as to a banker's treatinir his customers' bills as his 

Ex parte ^ 

Barkworth. own ; now, the members of the firm come here as wit- 
tn re nesses, stating that it is the practice of the Hull bankers 
to do so. If the Appellants had proved that the cus- 
tomers knew of and assented to the bankers dealing with 
the bills as their own, the case would stand on quite a 
different footing, but there is no evidence of such know- 
ledge. What the Appellants must show is, that it was 
understood between the parties that there was not to 
be any restriction on the- dealing with the bills by the 
bankers. The only matters relied on as evidencing this 
are the pass-book and the correspondence. The mode 
of keeping the account in the pass-book is quite con- 
sistent with what is the natural contract in such a case, 
viz., that the bills should remain the property of the 
customers, subject to a right, which we do not dispute 
that the bankers had, of negotiating them if the state 
of the account was such that otherwise they would be 
under cash advances. The correspondence carries the 
matter no further; it shows that the customers knew 
that the bankers negotiated some of the bills, but the 
state of the account was for a long time such as to justify 
that, and there is nothing to show knowledge that the 
bankers negotiated them to a greater extent than the 
state of the account required. In this absence of evi- 
dence in support of knowledge and assent the case is 
governed by Thompson v. Giles (6) ; evidence was given 
. there as to the custom of bankers, such as the Appellants 
rely on here. The observations of Lord Eldon, in JEx 
parte Sargeant {c), are referred to as against us, and 
as irreconcileable with Thompson v. Giles; but Justice 
Bayley in the latter case treats the decision as consistent 

with 

{a) 10 Ves. 25. (6) 2 B. <$• C. 422. 

(r) 1 Rose, 153. 
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with what Lord Ekbn had said. Lord JEldon was the 
last Judge to make observations in one case inconsistent 
with what he decided in other cases, and his remark in 
JSx parte Sargeant has been misunderstood. Inter- 
preting his language fairly it means no more than this, — 
that if the bills are by the course of dealing between the 
parties to be taken as cash, in such sense that the cus- 
tomer may at any time bring an action for the balance of 
his account, then the bills from the time of being paid 
in belong to the bankers ; this being, in fact, an arrange- 
ment that the bankers are to be deemed discounters of 
the bills. Ex parte Thompson (a) is not warranted by 
Ex parte Sargeant^ and is overruled in Ex parte Ben- 
$on{b). — [Ex parte Armitstead{c) and Jombart v. Wool- 
ktt(d) were also referred to.] 



1858. 



Ex parte 
Barkworth. 

In re 
Harrison. 



Mr. Nalder, in reply. 



The Lord Justice Knight Bruce. 

This appeal has been ably argued, but the case ap- 
pears to be merely thus: — A banker becomes bankrupt, 
having in his possession short bills transmitted to him 
by a customer. The customer says to the assignees, ^' I 
will pay you the cash balance (if any) in your favour, 
and relieve your estate from all liabilities on my account. 
Return me my bills." " No," say the assignees, " the 
bills are ours, we will keep them ; you can come in as a 
creditor;" a claim on their part almost as startling as 
one of a similar kind relating to the plate or title deeds 
of a customer would be. The claim is rested on the 
alleged ground that, by agreement or course of dealing, 
the bills, from the time when they reached the hands 

of 



(fl) 1 ^font, 4- Mac. 102. 
{b) 1 MuHt. 4- BIL 120. 



(c) 2 Glyn^ J. 371. 
((/) 2 A/. 4- C. 389. 



Harrison. 
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1858. of the bankers, were theirs: a proposition not impos- 

^•'^^^'^^ sible, though in a high degree improbable, — a proposition 

Barkworth. which it lies on those who assert it to establish by clear 

In re evidence. The question is, whether this difficulty has 
been surmounted by the assignees; whether they have 
shown that so improbable an agreement was in fact 
entered into. Of some of the circumstances on which 
they rely, Thompsons. Giles completely disposes, — a de- 
cision since which more than thirty years have elapsed, — 
a decision which I do not understand to have been sub> 
stantially questioned,.— a decision by which the course of 
business in England has long been governed, and which 
has the recommendation of being in conformity with 
good sense and honesty. It is said that Lord Eldon 
judicially expressed himself in a manner at variance with 
it. To this I do not accede. He has used language 
which, taken apart from the context and from the orders 
made by him, may give colour for such a contention, but 
which, taken in connexion with the context and with a 
recollection of the orders made by him on such subjects, 
appears to me consistent with the whole of the doctrine 
laid down in Thompson v. Giles by the learned Judges 
who decided that case. It is said that the circumstances 
here are materially different from those of that case, as 
to the state of the account, the bankers' mode of treating 
the bills, and the customers* knowledge of what they did. 
The account, in my opinion, contains nothing in support 
of the claim of the Appellants. The bankers* mode of 
treating the bills of their customers was in the course 
of their own business, with which the customers had 
nothing to do. As to knowledge on the part of the cus- 
tomer, none is shown of anything which involved more 
than that the bankers had a lien on the bills for their 
balance, and a right to deal with them from time to time 
so far as the exigencies of that right might require. The 
correspondence proves no more. The question comes 

merely 
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merely to this: — Did the customer agree that in all cir- 1858. 
curostances, and for all purposes, the short bills should ^T^''^^^ 
from the time of their being paid in become the property Barkworth. 
of the bankers ? It was with propriety and ability sug- In re 
gested by Mr. Nalder that the case of the assignees is a»»"on. 
established by this, that the bankers could not at any 
time retire from the arrangement and say to the cus* 
tomer, *' Take back your bills and pay us our balance." 
Could that proposition be maintained, his argument 
would, I think, be of great weight, but I conceive that 
it cannot be. It appears to me consistent with all the 
evidence, to say that the bankers could at any time have 
closed the account, refused to have any further dealings 
with the customer, tendered him his bills, and required 
payment of their balance. In my opinion the order 
of the Commissioner is right, and the appeal without 
foundation. 



The Lord Justice Turner. 

Whatever weight might have been due to the argu- 
ments on the part of the Appellants if they had been 
brought forward before the decision in Thompson v. 
Oiles, that case appears to me to dispose of the whole of 
them. Three points have been relied upon by the Ap- 
pellants as distinguishing this case from Thompson v. 
Giles. First, that the state of the account between the 
bankers and the customers was not the same in this case 
as in that. Secondly, that in this case it had been the 
uniform practice of the bankers to deal with the bills as 
their own, and that such was the custom of bankers at 
Hull ; and thirdly, that in this case the customers knew 
of the course of dealing by the bankers with the bills, 
but that no such knowledge was proved in Thompson v. 
GHUs. Now, as to the first point, the state of the ac- 
count, however it may vary the facts of the case, cannot 

affect 
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affect the principle on which Thompson v. Giles was 
decided. Then, as to the mode in which the bankers 
dealt with the bills, there was in Thompson v. Giles the 
same course of dealing as in the present case, and I do 
not see how any mode of dealing by the bankers can 
affect the customer, unless knowledge of it is brought 
home to him. On looking at the evidence before us it 
does not seem to me that there is any proof of the cus- 
tomers having known that the bankers discounted the 
bills when the balance of the account was in the cus- 
tomers* favour, and it is admitted that the bankers had 
the right so to discount when they were under advances. 
It is said, however, that the correspondence proves a 
contract between the bankers and the customers that the 
bills when paid in should be the property of the bankers. 
Now, the bills may have been paid in on either of these 
two contracts — that they should be the property of the 
bankers — or that they should remain the property of the 
customers, but subject to a lien on the part of the bank- 
ers for their cash advances. It was urged by the Ap- 
pellants that the correspondence shows the former to 
have been the contract, because the customers in writing 
to the bankers ascertain the balance in their own favour 
by reckoning the unpaid bills as cash. But this was the 
correct mode of estimating the balance on either view. 
Whether the contract was that the bills should be the 
property of the bankers, or should be subject to their 
lien, the balance on which the customer could draw 
would be thus ascertained. The assignees relied on a 
letter written by the customers after the stoppage of pay- 
ment, requiring the bankers not to deal with the bills, 
but this does not show that there was a contract in force 
up to that time authorizing the bankers to deal with the 
bills as they pleased, for a new state of circumstances 
had arisen which made it reasonable to give such a notice 
as a measure of precaution. 

Mr. 
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Mr. Nalder ably pressed upon us an argument founded 1858. 

on the assumption that the bankers could not have closed ^^T"^^^ 

Ex parte 
the account at their pleasure ; that they could not have Baekworth. 

returned the bills and claimed immediate payment of the In re 
balance; but whether they could have done so or not 
does not seem to me to affect the case. If they could not 
have done so it must have been because there was a con- 
tract that they should honour cheques to the amount of 
the bills paid in ; and if there was such a contract the 
case would still be the same. I think the case is wholly 
governed by Thompson v. Giles. 

It was said ths^t Lord Eldon, mJSx parte Sargeant{a)^ 
expressed an opinion inconsistent with the decision in 
Thompson v. Giles. But Ex parte Sargeant was cited 
in the argument of Thompson v. Giles^ and the learned 
Judges who decided that case do not appear to have con- 
sidered their decision inconsistent with Lord JEldons 
observations in Ex parte Sargeant ; nor on looking at 
Ex parte Sargeant do I see any grdund for imputing the 
inconsistency suggested. What Lord Eldon said was, 
** That the bills were not written short amounts to no- 
thing, unless there be a concurrence, manifested at the 
time or to be inferred from the habits of dealing between 
the parties, that they were to be considered as cash. If 
they were there with the Petitioner's knowledge as cash, 
and he drawing or entitled to draw on them as having 
that credit in cash, he would thereby be precluded from 
recurring to them specifically." What did Lord Eldon 
mean by '* considered as cash ?*' Not that the bills were 
entered in the account as cash; that he expressly ex- 
cludes; but, as I take it, he meant that they were paid 
in on the footing on which cash is paid in, so that on 
their being paid in the bankers would immediately be- 
come 
(a) 1 Rose, 153. 
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come in every sense absolute debtors for the amount 
Looking at Lord EldorCs remarks in this light they do 
not seem to me to be at all inconsistent with the decision 
in Thompson v. Giles. I am of opinion, therefore, that 
this appeal is without foundation and must be dismissed. 
Messrs. Froggatt will take their costs out of the estate. 



Jan, 23. 

Before The 
Lords Jus- 
tices. 

Where after 
admitting a 
debt under a 
trader debtor 
summons, the 
debtor ob- 
tained protec- 
tion under the 
arrangement 
clauses of the 
Bankrupt Law 
Consolidation 
Act, and the 
creditor pe- 
titioned tor 
adjudication in 
bankruptcy, 
but did not 
proceed to ob- 
tain adjudica- 
tion, and ad- 
judication was 
obtained on 
the petition by 
another credi- 
tor :— Held, 
that the adju- 
dication was 
valid. 



Ex parte JOHN DALES. 

In the Matter of JOHN DALES. 

nPHIS was an appeal from a decision of Mr. Com- 
missioner Fonblanque, adjudicating the Appellant 
a bankrupt. 

On the 14th of October,. 1857, the Appellant was 
served with a trader debtor summons under the 78th 
section of the Bankrupt Law Consolidation Act 

On the 23rd of October the Appellant appeared upon 
the summons and admitted the debt. 

On the same day he filed a petition for protection 
under the arrangement clauses, and the usual order for 
protection was made until further order. 

On the 4th of November, the creditor who had ob- 
tained the summons filed a petition for adjudication, but 
did not proceed on the petition. 

Another creditor, however, under the 96th section of 
the Act proceeded upon the petition, and upon his appli- 
cation was made the adjudication which was the subject 
of the appeal. 



Mr. 
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Mr. Selwyn and Mr. Bagley, in support of the 1858. 
appeal. 

They contended that the case was materially dis- 
tinguishable from JEk parte Walker (a), in the circum- 
stance of the creditor who had obtained the trader debtor 
summons not having proceeded upon it to adjudication of 
bankruptcy. It might well be, that a debtor could not 
by petitioning for protection intercept the remedy of a 
creditor who had previously commenced proceedings to- 
wards bankruptcy, and yet that where the debtor had 
sought protection it should be available against all credi- 
tors who had not previously taken such proceedings. 
Unless the protection clauses were valid against any sub- 
sequent proceedings towards bankruptcy, their principal 
object would be defeated, which was to place it in the 
power of a debtor, by a timely application of his own, to 
obtain time for making such an arrangement as might 
satisfy the requisite majority of his creditors, and prevent 
the minority from forcing him into bankruptcy. 



Mr. Swanston and Mr. C Swanston, for the creditor 
who had obtained the adjudication, were stopped by the 
Court. 

TTieir Lordships held, that the case was not materially 
distinguishable from JSx parte Walker (a), and dismissed 
the appeal. 

(a) 6 De G., Mac. 4* G. 752; De G., Mac. ^ G., App. Ca. 532. 



Vol. I. 



D.J. 
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Ex parte THEOPHILUS CARRICK, JOHN 
BOULDERSON BARKWORTH, WILLIAM 
CHAPMAN and CHRISTOPHER SIMPSON. 

In the Matter of ROBERT HARRISON, JAMES 
KIERO WATSON and HENRY PEASE, Bank- 
rupts. 

Before The rilHIS case came before the Court on appeal by the 

"tkei."*" assignees from an order of Mr. Commissioner 

B. waa in the Ayrton, but the only question argued in it arose between 

fng bilf. in H. '^^ «!•«■«'•«'" Respondents. 

& Co., bank- , ^^ „ « • •> » i_ • 

en, and of re- Mr. Burstall, a timber merchant m Canada^ havmg 

them^to a'n' *^ large dealings with English merchants, opened an ac- 

amount fully count with the bankruptSi who carried on business as 

meeuheir ac- bankers in Hull under the firm of Harrison Watson & 

ceptances. H. Co. He was in the habit of drawing bills of exchange 

bankrupt At upon them, and of remitting to them bills accepted by his 

tbat time tbere different customers to whom carcroes had been consigned, 
were m the ° . ° 

hands of The bankers stopped payment on the morning of ^th 

▼alurundue September ^ 1857, the bank not being opened on that day, 
bills to a large and they were adjudged bankrupts on the same day. At 
by b'. upon ^^^ ^^™® ^^ stoppage there were in the hands of the 
H. & Co. and Union Bank of London and several other banking firms 
them, but H. undue bills drawn by Burstall upon, and accepted by, 

& Co. had Harrison Watson & Co., to the amount of upwards of 

roisappropn- ' ' 

ated the greater 120,000/.; and there were in the hands of Harrison 

remittU to "' W<^l»on & Co. bills remitted to them by Burstall to the 
meet them: — amount of above 40,000/. The question now arising 

could'notclaim ^^^> ^'^^ ^^^^ entitled to these latter bills, 
to have re- 
turned to him The state of the account between the bankers and 
such of the ^ „ 

remitted bills JSurstaU 

as remained in 

the hands of H. & Co. at the time of their bankruptcy, but that they must be applied 
so far as they would extend in payment of tlie bills accepted by H. & Co. 
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Bvrstall on the evening of 23rd September is shown by 

the following statement, which, during the course of the 

argument on the appeal was made out for the use of the 

Court and agreed to by all parties : — 

**At this date the bank was under a £ 8. d. 

cash advance on account of Mr. Bur- 
stall (by having paid his drafts on 
them beyond the amount of remit- 
tances which had become cash by be- 
ing paid at maturity) to the amount of 22,571 8 

But they had, as hereinafter mentioned, 
discounted or used his bills to a much 
larger extent. 

The bank had also accepted bills drawn 
on them by Burstall, but which were 
then not due, to the aggregate amount 
of 126,616 18 4 



Total liability 



149,188 6 4 



These acceptances, to the extent of 126,616/., are the 

bills in the hands of the different banks, the Petitioners 

in the Court of Bankruptcy. 

Burstall had remitted to Harrison 
Watson & Co. sundry bills on his 
customers, none of which had become 
due by 23rd September, to the aggre- 
gate amount of .... 150,787 19 10 

Thus covering the liabilities and leaving 
a surplus of 1,599/. I3s. 6d. 

The bank, by the 23rd September, had 
discounted or used for their own pur- 
poses of these bills . . 107,379 15 2 



Leaving in their hands at the time of 

stoppage bills to the extent of . . 43,408 4 8 
which are the subject of the present litigation. 

N 2 The 



1858. 

Ex parte 
Carrick. 

In re 
Harrison. 
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The whole of the bankers' acceptancesi to the extent 
of 126,616/. I8s. 4d., have since been dishonoured.** 

In these circumstances the Commissioner, on 2Srd 
December^ 1857, on the petition of the Union Bank and 
the other holders of bills drawn by Burstall on Harrison 
Watson & Co., made an order declaring that the as- 
signees ought to take an account of all bills drawn by 
Burstall upon, and accepted by, the bankrupts, and cir- 
culated by Burstall^ and that the assignees ought to 
apply the proceeds of the bills of exchange remitted by 
Burstall to the bank and come to their hands, in pay- 
ment of the amounts secured by the bills of exchange 
drawn by Burstall upon and accepted by the bankrupts, 
and held by the Petitioners, their proofs being reduced 
by the amount so applied. 



The assignees appealed against this order, and the 
appeal stood in the paper of the Lords Justices imme- 
diately below the appeal from the order made on Messrs. 
Froggatts petition (a). Upon judgment being given in 
that case, Mr. Selwyn^ for the assignees, stated that he 
did not consider it right to take up the time of the Court 
with the present appeal, which, after the decision in the 
former case, w,as hopeless. It was, however, arranged 
that, in order to save the expense of a separate appeal by 
Bwrstally it should be argued whether the holders of the 
bills drawn by him on Harrison Watson & Co. were en- 
titled, as against him, to the bills remitted by him to the 
bank and remaining in specie at the stoppage. Burstall 
had been reduced to insolvency by the failure of the 
bank, and his affairs were being wound up under in- 
spectorship, it being stated at the bar that there was not 
m Canada any law corresponding to the English law of 
bankruptcy. 

Mr. 

(fl) Supra, 194. 
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Mr. Lloyd for Burstall. 1858. 

At the time of the bankruptcy the balance in BurstalVs ^ ?«»•'« 

favour was 1^599/. \Ss. 6rf.; therefore, as between him , 

' ' ' In re 

and the bankers, he had paid the bills for 126,616/., they Harribon. 
having been provided by him with funds sufficient for 
that purpose, and which they were bound to apply for 
that purpose. The cargo bills were an indemnity fund 
to them, but were also an indemnity fund to Burstall. 
The bankers have misapplied that fund to an enormous 
extent, and they cannot have any right to indemnify 
themselves by means of the residue of it till they have 
made good what they have misapplied. The case is 
similar to that of a trustee who has a beneficial interest 
in the fund and has committed a breach of trust. He 
cannot claim any interest in the fund till he has made 
good the loss. Again, if the present order stands, Bur- 
stall, who as between himself and the bankers has paid 
the whole of the bills now in the hands of the bill 
holders, will be called upon to pay a dividend on those 
bills, thus in part paying the bills twice over owing to 
the default of the bankers ; and yet the order gives the 
bankers a right to indemnity out of the residue of the 
cargo bills. I contend that the equity of the bankers 
against the remaining cargo bills is neutralized by their 
breach of trust to a larger amount, and that the bill 
holders can only claim against me through the equity of 
the bankers, which being removed, the right of the bill 
holders falls with it. This takes the case out of Bx 
parte Waring (a) and Powles v. Hargraves (J), which 
latter case well explains the principle of the former, the 
difficulty being to see how the bill holders could enforce 
a contract between strangers. It is admitted on all hands 
that the bill holders have not any direct equity. If, then, 

the 

(«} 19 Ve$. 344; 2 Rotty 182. (6) ZDeG.,M.if G. 430. 
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1858. the bankers would as against Burstall have had no claim 
^TT'^^^ against these cargo bills if there had been no bank- 
CARRicKr ruptcy, the bill holders cannot have any. 

In re 

Harrison. Mr. Bacon and Mr. Karslake, for the bill holders- 
There is no distinction between the present case and 
that of Ex parte Waring. Lord Eldon there went upon 
the ground that the remitted bills must be treated as spe- 
cifically pledged to meet the acceptances.— [T%€ Lord 
Justice Knight Bruce. Do you claim a better right 
against the cargo bills than the bankers could have 
claimed if there had been no bankruptcy?] — No; not a 
better right, but a different right. The bankruptcy ren- 
ders a certain course of administration necessary, and to 
carry out this administration the cargo bills must be 
applied according to the trust upon which they were 
held. — [The Lord Justice Turner. The bill holders 
were no parties to the engagement between the banker 
and customer as to the cargo bills.] — That objection, we 
submit, is disposed of by Ex parte Waring, — [7^e Lord 
Justice Turner. But was it not disposed of by means 
of the equity of the bankers? Tlie Lord Justice 
Knight Bruce. Is not the question substantially this: 
what were the rights between the bankers and Mr. jBiir- 
stall at the moment of the bankruptcy — what must Mr. 
Burstall have done before he could claim to have the 
cargo bills returned to him?] — The bankers could not 
be called upon to hand over any of the cargo bills, ex- 
cept on being indemnified against their acceptances. — 
[TTie Lord Justice Turner. Then comes the ques- 
tion, what is the effect of their having misapplied 80,000i!i 
which ought to have been employed in meeting those 
acceptances?] — There was no breach of duty in their 
application of the cargo bills, which was made in the 
ordinary course of business, and only creates a debt 
from them. — [The Lord Justice Turner. May there 

not 
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not be this distinction between JE!x parte Waring and 
the present case, that there the same principle applied 
to the whole fund; here a part of the fund has been 
diverted from its proper purpose?]— That, we submit, is 
no reason for diverting more of it from its proper pur- 
pose. All the cargo bills were applicable to pay the 
bankers' acceptances, and on the day before the bank- 
ruptcy Burstall could not have claimed back the re- 
maining bills without indemnifying the bankers to an 
equal amount against their acceptances. So far as they 
had discounted the cargo bills they were indemnified, 
but Burstall must have indemnified them further before 
he could have got back the bills which had not been 
discounted. If the figures in Ex parte Warijig are 
looked at, the case decides the present contention ; there, 
as here, the cash balance was against the bankers, but 
the order, taking no notice of that, gives the whole of 
the short bills to the holders of the acceptances. 

Mr. Lloyd J in reply. 

Supposing these bills handed over to the bill holders, 
then, according to BurstalVs original contract with the 
bankers, he ought to be relieved from all liability in 
respect of their acceptances, having put the bankers in 
funds to meet them ; but he will not be so relieved, the 
bill holders will come against his estate for the 126,616/., 
after deducting from it the 43,408Z. If, before the bank- 
ruptcy, the parties had come to a settlement, the matter 
could not have been wound up without the bankers in- 
demnifying Burstall against acceptances to the extent of 
what they had misapplied of his cargo bills, and this 
right, I submit, must be worked out by means of that 
part of the cargo bills which remained in specie. — The 
bankruptcy does not alter the right. — [^The Lord Jus- 
tice Turner. Can you claim anything more as to the 
4d,408iL than to have it applied according to its original 

destination ? 
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destination ? As to anything more, are not your rights 
simply those of a general creditor? If the bankrupts 
had discounted all your cargo bills you would have been 
nothing but a general creditor: are you anything more 
for the part which they have discounted?] — Suppose a 
bill had been filed and the 43,408/. brought into Court, 
and the bankers had been sued by a bill holder, and 
had then applied for indemnity out of the fund in Court, 
would not the answer have been, " You have received 
funds to the extent of 107,379/. to pay bills with ; till 
you have paid bills to that amount you have not any 
claim on this fund." — [ITie Lord Justice Turner. 
But the fund in Court must go to somebody. Must it 
not be applied to pay the bills? Do you contend that 
in the case you are supposing you could take it out of 
Court?] — I should contend that, subject to the indem- 
nity of the bankers, the fund belonged to me, and that 
if they did not discharge their obligations to me in re- 
spect of the transactions their right to indemnity would 
be gone, and that I could take the fund out of Court. 
Paying the 43,408/. to the bill holders tends to relieve 
the estate of Harrison WaUon & Co. from proof to 
which it ought to be subjected. Suppose the bill holders 
came against Burstall and he paid them, then he would 
be entitled to prove against the bankers for the whole, 
and they would not have any right to resort to the 
43,408/. till they had paid dividends equal in amount 
to what they had misappropriated. 



The Lord Justice Turner. 

This is a petition by the assignees, complaining of the 
decision of the Commissioner, by which he ordered them 
to deliver up certain short bills called cargo bills. The 
nature of the case is this, — Mr. Burstall^ in Camida, 
was in the habit of drawing bills upon the bankrupts 

Harrison 
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Harrison Watson & Co., bankersi at HuU, and of re- 
mitting to them cargo bills for the purpose of indemni- 
fying them against their liability upon the bills drawn 
by him upon them. It appears that at the time of the 
bankruptcy there were cargo bills to the amount of 
43,408Z. 4fS. 8d. remaining in the hands of Harrison 
Watson & Co.y but they had discounted other similar 
bills to the amount of 107,379/. \5s. 2d., which had also 
been remitted by Burstall for the purpose of being em- 
ployed in payment of the bills which he had drawn upon 
them. This discounting was for the most part unautho- 
rized and improper, having been carried to a far greater 
extent than was warranted by the state of the account 
between the bankers and Mr. Burstall. 



1858. 

Ex parte 
Carrick. 

In re 
Harrison. 



No question now arises with the assignees. We have 
already decided that they cannot hold these bills as part 
of the general estate of the bankrupts. But the question 
arises between Mr. Burstall and the holders of the bills 
for 126,616/. 18$. 4c/., drawn by him upon, and accepted 
by, Harrison Watson & Co., with respect to the appli- 
cation of the cargo bills for 43,408/. 45. 8e/., which, as 
we have decided, form no part of the general estate 
of the bankrupts. The bill holders contend that this 
43,408/. 4j. 8A of cargo bills ought to be applied in 
payment of the bills held by them, and the Commissioner 
has so ordered ; Mr. Burstall, on the other hand, con- 
tends, that some other application should be made of 
them. 



Now, it is obvious, that the application of this 
43,408/. 4*. 8c?. in payment of the bill holders will be 
a relief to Mr. Burstall to that extent, and it is not less 
obvious that he has a right to have that sum applied in 
payment of those bills, the cargo bills having been placed 
by him in the hands of Harrison Watson & Co., in 

order 
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order that they might be so applied. It is contended, 
however, on the part of Mr. JBurstall, that he has some 
further right, and he says that he has a right to stop this 
43,408Z. 4«. 8d. until the bankrupts have made good so 
much of the 107,379/. ISs. 2d. of bills as they have im- 
properly discounted. 



Now, in the first place, these cargo bills were placed 
in the hands of the bankrupts for the purpose of paying 
the bills accepted by them for Mr. Burstall^ and there- 
fore the application of them towards the payment of the 
126,616/. 18s. Ad.f is according to the original trust on 
which they were placed in the bankrupts' hands. To 
apply them otherwise would be in truth to vary, in some 
degree, the original trust on which the bills were sent to 
the bankrupts, and to create a new equity and a new 
right in favour of Mr. fiwrsto//, different from the pur- 
pose for which the bills were originally placed in their 
hands. How is this new right to arise ? It can only 
arise upon the bankruptcy of Harrison Watson & Co. 
But that bankruptcy entirely put an end to the trust. 
The relation which had subsisted between Harrison 
Watson & Co. and Mr. JBurstall was determined and 
brought to a point by the bankruptcy, and at that point 
the rights and liabilities of the parties were to be ascer- 
tained, and the debt and credit must be fixed at the period 
of the bankruptcy. It is now proposed to keep alive the 
indemnity for the purpose of which the bills were ori- 
ginally placed in the hands of Harrison Watson & Co., 
to keep it alive upon new rights arising on the bank- 
ruptcy. I think that this cannot be done. It seems to 
me that the application of the cargo bills towards the 
payment of the bill holders is all that can be required 
on the part of Mr. JBurstall, and that the rest must be 
matter of proof between the estates, as to which I say 
nothing whatever. It may be an important and a difiScuU 

question 
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question what proofs are to be made between these two 
estates, and I think that the question before us ultimately 
will resolve itself into a question of proof between the 
estates, and not into the right contended for on the part 
of Mr. BurstalL 

My opinion, therefore, is, ihat this 43,408Z. 4*. 8c?. 
must be applied to the payment of the bill holders, of 
course reducing the proof against the estate of Har- 
rison Watson & Co. to that extent, which I understand 
to have been originally provided for. 

The Lord Justice Knight Bruce. 
I am of the same opinion. 
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Some discussion then took place as to the assignees* 
costs of this petition of appeal, and of the previous one 
relating to Messrs. Froggatfs bills. Their Lordships 
were at 6rst inclined to leave the Appellants' cpsts to be 
disposed of by the Commissioner, but after some further 
remarks from Counsel, in the course of which it was 
stated that the assignees had appealed in both cases in 
compliance with the request of a large body of creditors, 
and against their own individual interests, 
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The Lord Justice Turner. 

It seems to me that these petitions were almost ab- 
solutely necessary for the administration of the estate, 
and that it was very reasonable that they should be 
brought before the Court, having regard to the great 
difficulties in the question, and the possible distinction 
that there might be between this case and that of Ex 
parte Waring. Therefore I think we may as well at 
once order the costs of both petitions to be paid out of 
the estate. 

The 
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The Lord Justice Knight Bruce. 

Let it be so. It appears that the Appellants were set 
in motion by a very considerable body of creditors. 



Feb. 12. 

Before The 
Lordb Ju8- 

TICI8. 

Certificate re- 
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the ground 
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ceedings in 
bankruptcy 
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and that there 
were no assets 
whatever for 
distribution. 



Ex parte GEORGE HENRY SELLERS. 

In the Matter of GEORGE HENRY SELLERS, 
a Bankrupt. 

npHIS was an appeal by the bankrupt from an order 
■*■ of Mr. Commissioner Goulburn, refusing to grant 
him a certificate or protection. 

The bankrupt carried on business as a merchant and 
commission agent at Liverpool and New York, in part- 
nership with Hugh Spooner Sands^ under the firm of 
Sellers and Sands, from May, 185S| to June^ 1854*. 
In the latter month the firm suspended payment, 
being indebted to unsecured creditors to the amount of 
9,916/. \s. 4fd,f the assets consisting of doubtful debts, 
to the amount of 6,567/. Is. lOd. Since this time the 
bankrupt had not been engaged in trade, but had latterly 
been in the employ of his brother F. W. Sellers. 

On 9th October, 1856, the bankrupt signed a decla- 
ration of insolvency, attested by his attorney Henry Nor- 
ris, who filed it in Court on 11th October, 1856. 

On 22nd October, 1856, a petition for adjudication 
was filed by James Norris, the brother of Henry Norris, 
who also attested it. The petitioning creditor's debt 
was a debt of 50/. 2s. 6d. due from the firm of Sellers 
and Sands, and incurred in 1854. Under this petition 
Sellers was adjudged bankrupt, and his brother F. W. 
Sellers proved a debt of such amount as to enable him 

to 
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to carry the choice of creditors' assignees. He appointed 1858. 
the petitioning creditor James Norris sole assignee. r^^"^*^^ 

Sbllerb. 
At the sitting for the last examination the learned ^ In re 
Commissioner considered the bankrupt's accounts to be 
insufficient, the bankrupt having no books of his own 
personal estate to refer to, but only extracts from the 
books of the firm, which were kept at New York. He 
accordingly adjourned the last examination sine die. On 
3rd August f 1857, the Lords Justices made an order, 
declaring that the bankrupt ought to be allowed to pass 
his last examination, such order to be without prejudice 
to any question as to the granting or refusing his certi- 
ficate. 

On 23rd December ^ 1857, a sitting was held for con<^ 
sidering the bankrupt's application for a certificate. No 
vouchers as to the items of the bankrupt's expenditure 
were forthcoming, and there were no assets whatever. 
The Commissioner made an order, stating that he came 
to the conclusions, (1) that the bankruptcy was concerted 
for the benefit of the bankrupt in evasion of the 17 8^8 
Vict. c. 119, s. ^, and without any view of distributing 
assets among his creditors; (2) that the bankrupt had 
acted fraudulently by contracting debts without any pro- 
spect of paying them ; and (3) that the account rendered 
by the bankrupt, not being duly vouched, was not such 
as the bankrupt law required. On these grounds the 
Commissioner refused the certificate, granting protection 
for one month, to enable the bankrupt to appeal if he 
should think fit. 

The bankrupt accordingly appealed, and by his affi- 
davit in support of the appeal stated that in 1855 and 
1856 James Norris repeatedly pressed him for payment 
of his debt ; that he answered that he had no funds, and 

that 
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that there were no assets in England; that Norris then 
asked to see the partnership books^ and the bankrupt 
repeatedly wrote to New York for them, but Sands 
would not send them ; that Norris thereupon declared 
he would try if he could not, by making the Deponent 
a bankrupt, force Sands to send them ; and that the pro- 
ceedings in bankruptcy were not concerted, but were 
taken adversely with the above object by Norris, who had 
repeatedly stated to the bankrupt that he had suspicions 
in consequence of the books not being forthcoming, and 
that though his debt was small he was determined to 
avail himself of his legal remedies. 

Mr. Bacon, for the bankrupt, in support of the appeal. 

I submit that to hold the existence of assets necessary 
to the grant of a certificate would be a dangerous doc- 
trine, and would offer a premium to buying goods on 
credit in order that there might be something to distri- 
bute. There is nothing to contradict the bankrupt's 
direct evidence that the bankruptcy was not concerted 
for his benefit, and the Court will not act on mere sus- 
picion. As to the amount of the trade debts, the insol- 
vency of the firm was chiefly owing to the failure of one 
of their principal debtors. It could not be expected 
that the bankrupt should be able to furnish vouchers as 
to the items of his personal expenditure, which was very 
moderate, and the books of the firm have been produced 
and inspected. 

Mr. Roxburgh^ for the creditors' assignee, said that 
the object of the proceedings in bankruptcy was, as 
stated by the bankrupt, to obtain inspection of the part- 
nership books. This had been obtained. The assignee 
was satisfied by the inspection that the bankrupt had 
truly represented that there were no assets, and he had 
no opposition to ofler to the granting the certificate. 

Mr. 
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Mr. Bagley, for the Official Assignee, said that he 
should leave the case in the hands of the Court without _ 

Ex parte 

argument. In answer to a question from their Lord- Sellers. 
ships, he stated that the accounts were not properly ^^^^ 
vouched, and that the accounts of the bankrupt's ex- 
penditure were not vouched at all. 

Mr. Bacon, in reply. 

The Lord Justice Knight Bruce. 

The materials before the Court satisfy me that this 
bankruptcy is the bankrupt's own proceeding, as much 
so, for every substantial purpose, as if it had been so 
literally and in form. The fact, then, that there neither 
is, nor has been, any the least amount of property for 
administration under the bankruptcy, appears to me 
material ; and I am of opinion that on these two grounds, 
taken together, the certificate must continue refused. 
But if the bankrupt can, as he probably can, procure 
the assent of all the creditors who have proved to the 
annulling of the bankruptcy, and shall himself wish that 
course to be taken, I shall not dissent from an order for 
annulling it. 

The Lord Justice Turner. 

As my learned Brother agrees with the Commissioner, 
my opinion is immaterial; but I am not clear that upon 
the materials before us collusion as to the adjudication 
ought to be imputed to the bankrupt, and I therefore 
feel some doubt whether the case is one in which a cer- 
tificate ought to be wholly refused. I am of opinion, 
however, that at all events the circumstances are such 
that it ought to be suspended for a considerable length 
of time. 
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STANSFELD v. CUBITT. 

rpHIS was an appeal by the Defendant from a decree 
■^ of Vice-Chancellor Stuart, declaring certain bills 
of sale made to the Defendant by James Glover void as 
against the Plaintiffs, who were Glover's assignees in 
bankruptcy. 

In April, 1856, Glover carried on business as a vie 
tualler at the Blue Posts Tavern, of which he had a 
lease, and he was possessed of fixtures furniture and 
effects in the tavern 

On 19th April, 1856, Glover executed to the De- 
fendant Cubitt a bill of sale of certain effects mentioned 
in the Schedule thereto (being effects in the tavern) as 
a security for 364/. IO5. This bill of sale was never 
registered under 17 & 18 Vict. c. 36 (a). Another pre- 
cisely 



(a) The Act 17 5: 18 Vict.c. 
36, directs, that a bill of sale 
shall be registered in manner 
therein mentioned, ** otherwise 
such bill of sale shall, as against 
all assignees of the estate and 
effects of the person whose goods 
or any of them are comprised in 
such bill of sale under the laws 
relating to bankruptcy or insol- 
vency, or under any assignment 
for the benefit of the creditors of 
such person, and as against all 
sheriffs* officers and other per- 
sons seizing any property or ef- 
fects comprised in such bill of 



sale in the execution of any pro- 
cess of any Court of Law or 
Equity authorizing the seizure of 
the goods of the person by whom 
or of whose goods such bill of sale 
shall have been made, and against 
every person on whose behalf 
such process shall have been is- 
sued, be null and void to all in- 
tents and purposes whatsoever, so 
far as regards the property in or 
right to the possession of any 
personal chattels comprised in 
such bill of sale, which at or after 
the time of such bankruptcy, or 
of filing the insolvent's petition 
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cisely similar bill of sale of the same goods to Cuhitt 1858. 

for the same debt was executed on 15th May. 1856, and .""^"^^ 

^' 11. Stansfeld 

the process was repeated on the 6th of June, the 24th of v. 

June and the 16th of July. None of these bills of sale Cubitt. 
were registered. Ultimately, on 5th August, 1856, another 
bill of sale was given to the same effect as the former 
ones, except that, the debt having been reduced in the 
interval, it was given to secure only 2391. Ss. 6d. This 
bill of sale was registered on 25th August, 1856. These 
transactions were managed by Mr. Watson, a solicitor, 
who was the person really advancing 200L out of the 
364/. lOs. The evidence was conflicting as to the pre- 
cise nature of his interest, it being positively sworn to on 
one side that Cuhitt took the bill of sale as trustee for 
Watson to the extent of 200/., and, on the other side, 
that Watson had no interest in the bill of sale, but ad- 
vanced the money at the request of Cubitt, and solely 
on Cubitus personal responsibility, treating it as money 
lent to him and advanced on his behalf to Glover. 
Throughout the whole of the above period Glover was 
in embarrassed circumstances, and, in the opinion of the 
Court, the evidence established that Cubitt must have 
known him to be so. It was stated by the Defendant 
that the object of having this series of bills of sale was 
to avoid registration as long as possible, in order that 
Olaver^s credit might not suffer. 

In July, 1856, before the execution of the last bill of 

sale, 

to such iosolvency, or of the exe- possession of the person making 

cution by the debtor of such as- such bill of sale, or of any person 

signment for the benefit of his against whom the process shall 

creditors, or of executing such have issued under or in the exe- 

process (as the case may be), and cution of which such bill of sale 

after the expiration of the said shall have been made or given, 

period of twenty-one days, shall as the case may be." 
be in the possession or apparent 

Vol. I. o D.J. 
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1858. sale, Olover committed an act of bankruptcy by keeping 
house to avoid his creditors. It did not appear that 
Cubitt was aware of this. 

On \\\h Augusty 1856, Glover^ with the concurrence 
and by the agency of Cubitt^ agreed to underlet the 
tavern to James ChreenlaTid^ with the fixtures furniture 
and effects therein, at a weekly rent of \ZL from that day 
until 24th March^ 1860, and Greenland thereupon took 
possession. Up to this time the chattels were all in 
Glover's possession. A lease to Greenland was executed 
on the 20th of August in pursuance of this agreement. 

On the 23rd of August, 1856, Glover committed 
another act of bankruptcy by executing an assignment 
to Watson for the benefit of his creditors, and on the 
19th of December, 1856, he was adjudged bankrupt on 
the petition of a creditor whose debt was prior to July, 
the bankruptcy being founded on the execution of the 
creditors' J 3. 

In the course of the bankruptcy proceedings Watson 
disclaimed all interest in the bill of sale, declaring that 
he never had any. 

In February, 1857, the Defendant sent a man into the 
Blue Posts Tavern to take possession on his behalf of 
the fixtures furniture and effects comprised in the bills 
of sale. The assignees in bankruptcy thereupon filed 
the present bill to have the bills of sale set aside as being 
fraudulent against them, and Vice -Chancellor Stuart 
made a decree to that effect. The Defendant appealed. 

Mr. W, D, Lewis for the Plaintiffs, in support of the 
decree. 

The whole transaction was a scheme to elude the 17 

&18 
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& 18 Vict. c. 36, and therefore invalid. All the bills of 1858. 
sale but the last are bad for want of registration, and 
the last was executed after an act of bankruptcy capable ^' v. 
of supporting the adjudication. The Defendant denies Cubitt, 
notice of the act of bankruptcy, but that is of no use un- 
less he can protect himself under the 133rd section of the 
Act, which he cannot, for though we do not prove notice 
of an act of bankruptcy, there was no bond fide dealing 
with the property. We are, moreover, entitled to the 
goods as having been within the reputed ownership of 
the bankrupt at the time of his becoming bankrupt, for 
those words are satisfied by the commission of any act of 
bankruptcy capable of supporting the adjudication. The 
Defendant was, as to the greater part of the money, a 
trustee for Watson. Watson has disclaimed, and that 
disclaimer must enure to the benefit of the assignees. 

Mr. Elmsley and Mr. T, Terrell for the Defendant. 

There was no design to evade the Registration Act. 
After each bill of sale had been granted, the grantee 
consented to allow it to remain unregistered; but there 
was never any prior agreement that it should not be 
registered. The Act allows twenty-one days, and the 
Defendant took them. There is no fraud on the Act in 
that. The prior bills of sale are, at the worst, useless ; 
we rely on the last. It is said that the transaction is 
against the policy of the Registration Act, but an act of 
this kind cannot be construed loosely, so as to include 
cases not coming within its terms ; Alexander v. Brameia)^ 
under the 9 Oeo. 2, c. 36, is an instance of this. 

As to reputed ownership, we contend that chattels 
assigned by a registered bill of sale are not liable to that 
doctrine. This is plain on the scope of the Act, which 

says, 
(a) 3 Weekly Rep. 642, L. Js. 
o2 
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1858. says, that if the bill of sale is not registered, it shall be 
void as against the assignees in bankruptcy ; this is un« 
meaning and unnecessary unless a registered bill of sale 
takes goods out of the doctrine of reputed ownership. 
The intention that it should do so is reasonable ; the 
registration of a bill of sale gives it a notoriety which 
excludes apparent ownership in the grantor. — \^The Lord 
Justice Turner. I do not think that the intention of 
the Legislature, in passing the 17 & 18 VicL c. 36, was 
to alter the law as to reputed ownership. The Act does 
not say, that registration shall give any new effect to a 
bill of sale ; and in the enactment as to the effect of 
omitting to register it, various persons, with some of 
whom the doctrine of reputed ownership has nothing 
to do, are classed together. On your construction, how 
do goods stand as to reputed ownership between the 
execution of the bill of sale and its registration ?] 

Then we submit that, even if the registration of the 
bill of sale did not take the goods out of the reputed 
ownership of the bankrupt, they were not within it at the 
time when he became bankrupt. On 11th August, 1856, 
they were placed in the possession of Greenland, who 
held them on behalf of the Defendant. The act of 
bankruptcy on which the adjudication was founded did 
not take place till the ^rd of September, and that is the 
earliest period to which the words " becomes bankrupt" 
in 1^ & 13 Vict. c. 106, s. 125, can be referred. No 
doubt the Court can, for the purpose of supporting a fiat, 
go back to an earlier act of bankruptcy capable of sup- 
porting it, but there is no authority for saying that the 
Court will thus go back for the purpose of defeating the 
title of third persons. In Fawcett v. Feame{a) the rela* 
tion is stated to be to '' the act of bankruptcy.** But even 

if 
(a) 6 Q. B. 20. 




CASES IN BANKRUPTCY. 173 

if the doctrine of reputed ownership be applicable, we 1858. 
are saved by sect 133 of the Bankrupt Law Consolida- 
tion Act, which protects bon& fide dealings with a bank- 
rupt without notice of an act of bankruptcy. — [The 
Lord Justice Knight Bruce here referred to Devas 
V. Venables(a), and The Lord Justice Turner to the 
second resolution in Twyne's Ca8e{b\ on the question 
whether the transaction was entered into ** really and 
bond Jide.'*']-'Then it is said that this was a fraudulent 
preference, but it was not so, for it was made under 
pressure; Van Casteelv. Booker (c). 

Mr. Lewis in reply. 



The Lord Justice Knight Bruce. Feb. 16. 

It is plain that in the month of July, 1856, Glover, 
the bankrupt, committed one or more act or acts of 
bankruptcy capable of supporting the adjudication of 
bankruptcy which took place in the following December, 
the petitioning creditor's debt having been due from a 
time preceding Jtdy, 1856. It seems clear also that 
upon the pleadings and evidence we must consider that 
throughout that month of July, and during at least the 
first nine or ten days of August, 1856, the goods in 
question were in Glover's order and disposition and re- 
puted ownership, especially as no interest in the house 
where the goods (some of them perhaps tenant's fixtures) 
were, or in the lease of it held by the bankrupt, was con- 
ferred, or professed to be conferred, by any one of the 
bills of sale mentioned in the pleadings ; nor can it be 
denied that if the Defendant has any title at all it is 
merely under the bill of sale of 5th August, 1856, re- 
gistered upon and not before the 25th of that month. It 

is 

(a) 3 Bing. N. C. 400. (b) 3 Rep. 80. 

(c) 2 Exch. 691. 
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1858. is manifest also that in the month of April, 1856, and 
from that time continually to the adjudication of bank- 
ruptcy, Glover was in pecuniary dif&culties and em- 
barrassed circumstances^ and known by the Defendant to 
be so. In such a state of things it is impossible not to 
consider as material the series and succession of unre- 
gistered bills of sale, commencing in April, 1856, which 
preceded the bill of sale of Auffust, registered in that 
month. It was signed and sealed on the 5th; on the 
11th the possession of Greenland, the new tenant, com- 
menced ; on the ^Oth the lease to him was executed ; on 
the 23rd was the assignment on which, as an act of 
bankruptcy, the adjudication was pronounced, and on the 
25th was the registration, as I have said — nor was there 
any other valuable consideration for the August bill of 
sale than there had been for the former or any one or 
more of the former bills of sale. Considering the con- 
nexion of Mr. Watson with the whole business, and 
adopting the observations of Lord Chief Justice Undal 
in Devas v. Venables (a), so far as they are applicable, 
and I do not think them wholly inapplicable, to the case 
now before us, I am of opinion that neither the bill of 
sale of August, nor its registration, was a contract dealing 
or transaction by or with the bankrupt which was really 
and bond fide made or entered into within the meaning 
of the 133rd section of the Bankrupt Law Consolidation 
Act. The decree seems to me right. 

TTie Lord Justice Turner. 

I entirely agree, and have nothing to add, except that 
I adhere to the opinion which I expressed during the 
argument, that the statute 17 & 18 Vict, c. 86, does not 
in any degree narrow the application of the doctrine of 
reputed ownership. 

(a) 3 Biftg. N. C. 400. 
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Ex parte ROBERT HARRISON, JAMES KIERS 
WATSON and HENRY PEARSE. 

In the Matter of ROBERT HARRISON, JAMES 
KIERS WATSON and HENRY PEARSE. 

rpHIS was an ex parte application that an appeal in 
bankruptcy might be entered, although twenty-one 
days from the date of the decision appealed from had 
expired. 

By an accident the petition, which had been signed on 
the 10th of Marchy the twenty-first day after the decision, 
had been taken into a wrong room in the office of the 
London agents, and was not discovered until after four 
o'clock, when the bankruptcy office closes. 

A messenger was forthwith sent to the residence of 
one of the clerks in the registrar's office. He saw the 
clerk on the evening of the 10th, and requested him to 
receive the petition, but the clerk declined to receive it, 
doubting his authority to do so. 

Mr. Hardy y in support of the application, submitted 
that the appeal had been substantially entered in time. 

Their Lordships ordered the petition to be received 
as of the 10th of March, without prejudice to any ob- 
jection. 



MarehW. 

Before The 
Lord Chan- 
cellor Lord 
Chelmsford 

and The 
Lords Jus- 
tices. 

Where, by an 
accident, a pe- 
tition of ap- 
peal in bank- 
ruptcy did not 
reach the re- 
gistrar's office 
in office hours 
on the last day 
for entering it, 
but was on that 
day tendered 
to one of the 
clerks in the 
office at his 
residence, who 
declined to re- 
ceive it, doubt- 
ing his au- 
thority to do 
so, the Court 
ordered the 
petition to be 
received as of 
that day, with- 
out prejudice 
to any ob- 
jection. 



176 CASES IN BANKRUPTCY. 

1858. 



Ex parte EDWARD FOSS. 
Ex parte CHARLES BALDWIN. 

In the Matter of EDWARD BALDWIN, 

March 15, 18, a Bankrupt. 

23. 
Before The T^HESE were appeals by mortgagees of certain per- 
LoROB Jul- -*- gonal property of the bankrupt from orders of 

B was the ^^' Commissioner Evans, dismissing their petitions for 

•ole registered enforcing their securities. 

proprietor of 

certain news* 

papers pub- In and before February, 1853, Edward Baldwin, the 

on prenu8e8"of bankrupt, was the proprietor of certain newspapers called 

which he was the Morning Herald, the Standard, and the St. James's 

cupier, and he Chronicle, and was the owner of certain plant, steam 

was the owner engines, machinery, presses, types and other chattels 
of the type and ., ii.i. n % 

plant used in used m and about the printmg and pubhshmg of the 

Uie publica- newspapers, which chattels were then upon premises in 

mortgaged the Shoe Lane, where the papers were published. 

newspapers 

type and plant 

to F., who On 1st February, 1853, the bankrupt, in consideration 

tTJlt^r thl^ of 7,000/. advanced to him by the Appellant Foss, as- 

gistration of signed to Foss the above-mentioned newspapers and the 

ship. The entire copyrights thereof, and also all such and so much 

shwiff entered ^nd such part and parts of the plant, steam engines, ma- 

cution issued chinery, 

by a creditor 

of B., and, though posseseioit was demanded by F,, remained in possession till B. had 
become bankrupt, which took place after two days 

Heldt that the right of publishing a newspaper is goods and chattels within the 
meaning of the enactment of the Bankrupt Law Consolidation Act as to reputed 
ownership. 

Ueldf that the type and plant were not within the order and disposition of the bank- 
rupt, at the time of his bankruptcy, with the consent of the true owner, but that the 
right of publication of the newspapers was not capable of seizure by the sherifi^ and 
that as the bankrupt continued tlie sole registered proprietor, and nothing had been 
done to make it apparent that he was not the sole owner, the doctrine of reputed 
ownership applied to the newspapers. 
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cbinery, printing presses, types and other chattels and 1858. 
effects used in the conduct and publication of the news- 
papers as were of a personal nature, as well those then 
upon the Shoe Lane premises as those which might after- 
wards be brought there, and also all profits to be derived 
from the said newspapers and the other property thereby 
assigned, subject to a proviso for redemption, if the bank- 
rupt, his heirs, &c. should on 28th January, 1858, or on 
such earlier day as Foss, his executors, administrators or 
assigns, should appoint by a notice in writing, to be de- 
livered or left as therein mentioned six months before 
the day named in such notice, pay to Foss, his executors, 
administrators or assigns, the 7,000/. with interest at 6/. 
per cent. The deed contained a power of sale on de- 
fault in payment, a proviso for quiet enjoyment by the 
mortgagor till default, a covenant by the mortgagor for 
payment of interest quarterly, and a stipulation that if in- 
terest was punctually paid, the principal should not be 
called in till S8th January, 1858. 

On 20th February, 1853, the bankrupt mortgaged the 
'' Standard"" and "St. James's Chronicle;' with the plant 
&c. employed in their printing and publication, to Charles 
Baldwin, subject to the mortgage to Foss. 

Interest was not duly paid, and on 7th May, 1856, 
Foss gave notice in writing to the mortgagor to pay off 
the mortgage on 10th November then next. 

At this time the mortgagor was in difficulties, and on 
6th June a meeting was held of his principal creditors. 
This meeting was attended by five creditors, whose debts 
amounted to about 70,000/., Foss and C Baldwin being 
two of them. The state of the mortgagor's affairs was 
discussed, and the above mortgages were made known to 
the creditors then present. On the 10th of June another 

meeting 
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I8«58. meeting was held, which was not attended by any other 
^^""^^ creditor. At this meeting the mortgagor was required to 

Fobs. sign a declaration of insolvency, and place it in the hands 
Re of one of the creditors to be used as occasion might re- 

ALDwiN. qyi,^^ which the mortgagor accordingly did. Certain 
resolutions were passed for the continuance of the pub- 
lication of the papers by the mortgagor under the con- 
trol of the principal creditors, and he remained the 
ostensible proprietor and manager, the mortgagees agree- 
ing, at the request of the other creditors then present, to 
suspend the enforcing their securities. It did not appear 
that any notice of the mortgages was given to any ere* 
ditors but those who attended the above meetings, nor 
that the meetings were advertised, so as to be known to 
the creditors generally. The mortgagor continued to 
carry on the publication of the papers under the inspec- 
tion of the above five creditors, but without any formal 
deed of inspectorship being executed. 

On 16th February^ 1857, an execution was levied 
upon the effects of the mortgagor at Shoe Lanci^ under a 
judgment obtained by one Henry Jenkins. On 17th 
February Charles Baldwin served notice of his security 
and required the sheriffs to withdraw, which they de- 
clined to do. On the 18th Edward Baldwin filed a 
declaration of insolvency, and was on the same day ad- 
judged bankrupt. The sheriffs in consequence on the 
following day gave up possession. 

By arrangement the mortgaged property was sold by 
the assignees without prejudice to any question as to the 
rights of the mortgagees. The purchase-money amounted 
to 16,500/. The mortgagees then respectively presented 
their petitions to establish their lien as mortgagees. The 
learned Commissioner held that the mortgages were 
altogether invalid as against the assignees, on the ground 

of 
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of reputed ownership. The mortgagees severally ap- 1868. 
pealed against this decision. ^^T*^'^^ 

tit parte 

FOM. 

The Solicitor-General (Sir H. Cairns) and Mr. Han- Re 

nen for Foss, in support of his appeal, and Mr. T. 
Stevens for C. Baldwin. 



The first question is, whether the property in the 
newspapers apart from the plant, &c. is of such a kind 
as would pass to the assignees under the doctrine of 
reputed ownership, and we submit that it is not. It is 
urged on behalf of the assignees, that Longman v. 
Tripp (a) decides this point against us ; but that was a 
case of copyright. Now the interest in the newspapers 
here is not copyright ; it is more in the nature of the 
right to a trade-mark. A Court of Common Law gives 
damages against a stranger for using the mark, because 
he commits a fraud in doing so, and a Court of Equity 
will restrain such user by injunction. The right which 
the person rightfully using the mark thus acquires cannot 
be considered as included in the words *^ goods and 
chattels." The observations of Lord Dentnan, in Sims 
V. Thomas (6), as to those words, are material. 

So far as the doctrine of reputed ownership is capable 
of application, we contend that it is excluded on two 
grounds : First, the notoriety of the change of owner- 
ship, notice having been given of the mortgages at the 
meeting of creditors ; Ourr v. Mutton (c), Edwards v. 
Scott {d). Secondly, the seizure by the sheriff, which 
took the goods out of the possession of the bankrupt 
before the act of bankruptcy, is sufficient to exclude 
the doctrine, as is shown by the observations of Lord 

Wensleydale 

(a) 2 Bot, 4- P. N. S. 67. (c) Holt, N. P. 327. 

(6) 12 Ad. if EIL 536, 554. ((/) I M. ^ G. 962. 
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1858. Wensleydale in Fletcher v. Manning {jol). Barrow v. 
^'^r^^^ BelUP) appears contrary, but was decided without 
Fobs. argument, Fletcher v. Manning was not cited, and more- 
Jie over the bankrupt there had retained the apparent pos- 
session, nor had any attempt been made by the mortgagee 
to take possession, till after the bankruptcy. Here, on 
1 7th Fehraary^ a demand of possession was made, so 
from that time there was no consent of the true owner. 
A demand of possession, though not complied with, ex- 
cludes reputed ownership; Smith v. Topping (c). A 
suggestion was made by the judges in Barrow v. BeU(b\ 
that the sheriff was a trespasser, and that his tortious act 
could not alter the rights of other parties. That, we 
submit, is not a just argument. The Court is construing 
a penal clause which pays one man's debts with another 
nran*8 property, and it cannot be applied to a case which 
does not come within its terms ; so if the goods are not 
in the order and disposition of the bankrupt it cannot 
apply. The sheriff had the goods to the exclusion of 
the bankrupt, and whether he had them by right or 
wrong, still he had them, and the bankrupt could not 
deal with them. — [Their Lordships asked how the 
sheriff could seize the copyright] — We submit that it is 
not properly copyright, but a mere chose in action, and 
it is clear that the sheriff can seize a chose in action. 
Moreover he seized types, paper, machinery, all the 
things without which the paper could not be printed, so 
that the right to print it must be deemed to have been 
seized. If the so called copyright was capable of being 
seized, it was seized, the sheriff having taken everything 
he could ; if it is incapable of being seized, it is not goods 
or chattels, and reputed ownership does not apply. No 
argument against us can justly be founded on the fact of 

no 

(a) 12 3f. ^ W. 571, 581. (c) S B. ^ Ad. 674. 

(6) 5 £fl. * B. 540. 
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no entry having been made at the Stamp Office to show 1858. 
the change of ownership, when the mortgages were exe- "J^^^*^ 
cuted. The objects of the Act 6 & 7 Will. 4, c. 76, were IpSZ. ^ 
two, to ascertain a person against whom an action for -R« 

libel might be brought, and that some person might 
always be known from whom the duty might be claimed. 
The Act does not contemplate the registration of a mort- 
gage, it requires the entry of the names of " proprietors,'* 
which word must, we submit, be understood in its ordi- 
nary sense, and not as including a mortgage. The Act, 
moreover, does not require the entry of the names of all 
the proprietors of a paper, so that the entry of a name is 
not even prim& facie evidence of exclusive ownership, and 
the register is not open to inspection, except for the pur- 
pose of civil or criminal proceedings, so an entry there 
has no publicity, and therefore cannot be required for the 
purpose of excluding reputed ownership. 

Mr. Bacon and Mr. Roxburgh for the assignees. 

The property in the newspapers is undoubtedly capable 
of passing to the assignees under the doctrine of reputed 
ownership. The words "goods and chattels" include 
choses in action, as has been repeatedly decided, and 
must include property like this. As to the alleged 
notoriety of change of ownership, it did not exist. How 
could notoriety be produced by mentioning a &ct to a 
private meeting of five large creditors, who in no way 
represented the rest, the meeting not even having been 
advertised. The registration of a single person as pro- 
prietor of a newspaper is conclusive as to the ownership ; 
Harmer v. Westmacott{a); notice ought therefore to have 
been given at the office, and such has been the opinion 
of the profession ; 5 Jarm. Byth. (6). The Appellants 
say, that the right of publication is a chose in action ; 

notice 
(a) 6 Sim. 284. (6) Page 269, 3rd ed. 
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1858 notice is confessedly requisite to take a chose in action 
^'^^'^^^ out of the reputed ownership. The bankrupt miirht have 

Exparte ,, '^ , r i • i • f 

F088. sold to a purchaser for value without notice ; there was 
Re nothing to prevent such purchaser from being registered, 

ALDwiN. ^^j j^^ would thereupon have got a good title. Fass 
therefore did not do all he could to make his title com- 
plete. Apart, therefore, from the seizure by the sheriff, 
the Appellants have no case. Now, as to the seizure, if 
wrongful, it could not alter the rights of other parties, 
but, if rightful, we say that it was not such as to exclude 
reputed ownership. Everything to all appearance went on 
as before, the mere secret presence of the sheriff's officer 
could not be of any avail. As to the right of publication, 
there was no seizure at all.— [7%« Lord Justice 
Turner. May it not be plausibly contended, that the 
seizure of everything connected with the publication of 
the paper operated as a seizure of the right of publica- 
tion.] — We submit, that the sheriff cannot seize anything, 
but what has in some way a corporeal existence ; the right 
of the proprietor here was really nothing but a licence 
from government to print a paper with a certain name 
and under certain conditions. Smith v. Topping (a) does 
not prove that a demand of possession by the bargainee 
under a bill of sale is alone enough in a case like this, 
for in that case the goods had never been the goods of 
the bankrupt. 

Mr. Hannen, in reply on Foss's appeal. 

The Act 6 & 7 Will. 4, c. 76, does not establish a 
registry of mortgages, nor does it require a statement of 
the names of all the proprietors. A person inspecting 
the register has not, therefore, any right to presume that 
the person whose name he finds there is the sole owner* 
Harmer v. We$tmajcott {b) was a case of fraud, and so 
not applicable. 

Mr. 
(a) S B./^Ad. 674. (6) 6 Sim. 284. 
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Mr. T. Stevens, in reply on C. Baldwin's appeal. 

Under the Act 6 & 7 Will. 4, c. 76, the paper could 
not have been published in any other place than on these 
premises of which the sheriff took possession ; there was, 
therefore, in effect a seizure of the right of publication. 
Notice by the mortgagees was givdn to him as to all the 
property, so that there was no consent of the true owner 
as to the right of publication any more than as to the 
corporeal chattels. 

Judgment reserved. 



1868. 

Ei parte 
Fobs. 

Re 
Baldwin. 



The Lord Justice Knioht Bruce. 

As to the tangible property in question upon these 
petitions, included in the respective securities of the Pe- 
titioners, which was seized by the sheriff before the bank- 
ruptcy, and in his possession down to the bankruptcy, 
I am of opinion, that at the time of the bankruptcy it 
was not in the order disposition and reputed ownership 
of the bankrupt with the consent of both or either of the 
Petitioners. The notice served on the bailiff before the 
bankruptcy, on behalf in effect of the tWb Petitioners, 
although mentioning the security of the Petitioner Mr. 
Baldwin only, was, I conceive, available for both the 
Petitioners, according to their respective titles, and so 
for Mr. Foss as the prior mortgagee. Thus far, there- 
fore, I differ from the learned Commissioner. 



March 23. 



With regard however to the property not tangible, that 
which has been called the copyright of the newspapers, 
and was a right to publish newspapers bearing particulai 
names, I agree with him. This property, this right, was 
not nor could have been seized by the sheriff, and 
neither of the Petitioners* mortgages was in my opinion 
rendered, by means of the communication made to the 

meetings 
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1868. meetings of some of the bankrupt's creditors or other- 
""^^^^^^^ wise, sufficiently public or notorious, to preclude the 
F088. reputed ownership of the bankrupt with regard to it 
Re He was registered at the Stamp Office as the sole pro- 

ALDwiN. prjetor of the newspapers, was the rated occupier and 
master of the house where the printing and publishing 
of them were carried on, and was generally known and 
recognized as their proprietor. Observations were well 
made by Mr. Stevens on the circumstances that the types 
and other visible effects used in printing and bringing out 
the newspapers were in the possession of the sheriff be- 
fore and at the time of the bankruptcy, and that the 
newspapers could not be printed elsewhere than where 
they were then printed, without a fresh entry at the 
Stamp Office. These facts, however, I do not on con- 
sideration think make any difference. 

The order before us consequently (if my learned 
Brother agrees, as I believe him to do, with me) will be 
altered as to the tangible effects, but not further, and the 
deposit will be divided. 

As to the titngible effects, there will be a mortgagees* 
order. 



The Lord Justice Turner. 

These are petitions by mortgagees of three newspapers 
and of the type and plant and machinery attached to the 
establishment, complaining of a decision of Mr. Com- 
missioner Evans, by which he held, that the property in 
the newspapers and the type and plant and machinery^ 
were in the order and disposition of the bankrupt at the 
time of his bankruptcy, and therefore passed to the as- 
signees. The bankrupt was the sole proprietor of the 
newspapers, and he alone had made the statutory decla- 
ration 
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ration required by the Newspaper ActSi and matters 1858. 

continued in that position down to the time of the bank* e^^ 

ruptcy. No such statutory declaration as was required Fobs. 

by the Acts was ever made by either of the mort- ^ 
gagees. 

The case, in the argument before us, was very properly 
divided into two questions,<**first, the question as to the 
right in the newspapers, and secondly, as to the right in 
the plant. 

As to the newspapers it was contended, that they were 
not goods and chattels within the meaning of the 125th 
section of the Bankrupt Act, which provides for goods 
and chatteb of which the bankrupt is reputed owner 
passing to the assignees. It was said, that the right in 
a newspaper was a mere right to publish the paper under 
a particular name, and that such a right could not be 
considered as goods and chattels within the meaning of 
the Act. But, to say nothing of the copyright in the 
newspaper, which undoubtedly exists, the right of pub- 
lishing a newspaper is a right to which an interest is at- 
tached. It is a right protected by Courts of Law and 
Courts of Equity, and therefore a proprietary right, and 
the statutes, the very Newspaper Acts on which the * 
argument before us proceeded, treat the matter as a 
matter of property, and the right as being a proprietary 
right I feel no doubt, therefore, that the property in 
these newspapers must be considered as goods and 
chattels within the meaning of the Bankrupt Act. These 
words '' goods and chattels*' are words of very extensive 
signiBcation, and undoubtedly comprise both tangible 
property and property which is not tangible. If there 
had been any doubt in my mind upon this point it would 
have been removed by the case of Longman v. IHpp, 

Vol I. F D.J. which 



186 CASES IN BANKRUPTCY. 

1858. which seems to me to be a decisive authority upon this 
'^^"^'^^^ subject, and to be well-founded in point of law. 

Fobs. 

l<e This part of the case was further argued as to the 

copyrights upon this ground — it was said, that the 
^ Newspaper Acts were Acts that were merely passed for 

fiscal purposes, that they had nothing to do with the 
rights in property, and therefore could not be considered 
as at all affecting the question of whether this property 
was in the nature of goods and chattels within the 
meaning of the Bankrupt Act. But the decision in 
Longman v. Tripp seems to me to cover that point also, 
and, independently of the case of Longman v. 7Vt/p, I 
think the argument derived from the Newspaper Statutes 
is not at all well founded, for whether these Statutes are 
for fiscal purposes or not, they at all events furnish the 
means by which the ownership of the property may be 
made known to the world, the declarations which are 
made under the Newspaper Acts are indicia of property, 
and where such indicia exist, I apprehend they must be 
attended to. The declarations evidence the ownership 
of the property in the proprietors, and what may be 
effectual to remove that evidence must be resorted to. 
The case of Sims v. Thomas was referred to on this 
"^subject in support of the Appellant's argument, but that 
case does not seem to me to affect the question at all. 
That was a case under the Insolvent Debtors Act of 1 
Oeo, 4,c. 119, which has nothing to do with the question 
of reputed ownership, there being no clause of reputed 
ownership contained in the statute; but what is more 
material is this, that the observations there made upon the 
words " goods and chattels*' have reference, not to any 
such words as used in that statute, but to the words as 
used in the Statute of Elizabeth for the protection of 
creditors. It has been long well settled, that the policy 
of the statute of Elizabeth being to prevent impediments 

to 



Baldwin. 
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to judgments in favour of creditors, the words ''goods 1858. 
and chattels" in that Statute apply to goods and ^'^T^^^ 
chattels which may be made the subject of an execution. Poss. 
When we consider the use of the words ** goods and Re 

chattels" in the Statute of Elizabeth, and also their use 
in the Bankrupt Act, the use of the words in the two 
statutes is plainly different. In the case of the Statute 
of Elizabeth the purpose is to secure to creditors their 
executions against the goods and chattels of their debtors, 
and the words therefore apply to property which may be 
the subject of an execution, but in the case of the 
Bankrupt Act, the provision is for the purpose of pre- 
venting creditors being deceived by an apparent owner- 
ship in the property, a mischief which applies not only 
to tangible property, but to property which is not tangible, 
and of course therefore the words *^ goods and chattels" 
in. that Act have been construed to apply as well to pro- 
perty which is not tangible as to property which is 
tangible. 

I fully agree, therefore, with the decision of the learned 
Commissioner upon the question of the property in the 
newspapers, but with respect to the plant I very respec- 
fully dissent from his opinion. The learned Commis- 
sioner's judgment on this point seems to have been founded 
almost entirely upon the case of Barrow v. Bell {a), but 
upon examining that case I do not think that it at all 
governs the present. The true ground of the decision in 
Barrow v. Bell is, I think, to be found in the judgment 
of Mr. Justice Erie. The question there was, as to 
goods in a trader's house which were not the property of 
the trader. There being an execution against the goods, 
the sheriff had taken all the goods in the house, and it 
was held, that the fact of the sheriff having taken the 

goods 
(o) 5 £. jf B. 540. 
p2 
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1858. goods which did not belong to the trader, did not take 
them but of the trader's order and disposition, but that 
they passed to the assignees. Upon looking, however, 
to the facts of the case, it will be found to be stated, that 
after the execution levied, ** Eyre'* (who was the debtor) 
** remained in possession of the said furniture from the 
date of the indenture of assignment by way of mortgage 
down to the seizure of the same by the Plaintiff as after 
mentioned" (that is the seizure by the mortgagee), '' unless 
his possession was determined by the seizure of the fur- 
niture by the sheriff as hereinbefore mentioned." So 
that there was no alteration whatever in the possession 
of the property, except by the sheriffs seizure ; and what 
Mr. Justice Erie says on the subject is this, ** I also am 
of opinion, that the goods were in the possession order 
and disposition of Eyre at the bankruptcy, and up to the 
time of filing the petition. It is clear, that had the she- 
riff never acted, that would be so. Did the sheriffs 
entry upon the premises, and his claim to take the goods 
as Eyre*s^ make any difference as regards the true owner 
and the assignees of Eyre ? I think not. There is a 
fallacy wrapped up in the use of the ambiguous word 
' possession.' When the sheriff claimed to enter into pos- 
session of all the goods in the house, that, in so far as he 
was acting rightfully, was a taking possession in law of all 
Eyre's goods there, but so far as he was a wrongdoer, that 
is as to the goods there not belonging to Eyre^ he took 
no possession in law beyond what he took in fact, and 
the case states that he took no possession in fact at all of 
the Plaintiffs goods.** So, in truth, the Court proceeds 
upon this ground, that there was no taking of the goods 
in law, because, as they were the goods of the mortgagee, 
they could not be taken in execution for the debt of 
Eyre, and the sheriffs act was therefore wrongful, and 
that there was no taking of them in fact, because they 
remained in the possession of Eyre, the sheriffs pos- 
session 
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session of them, so far as he had it, being wrongful. The 1858. 
case of Barrow ?. Bell does not indeed seem to me to be ^^^T^^^ 

Ex parte 
at all different in substance from some of the preceding Foss. 

cases. I refer particularly to Jackson v. Irvin (a). In ^e 

that case, there being an execution against a trader, the 
warrant was given to the shopman of the trader, and the 
possession of the goods continued the same. The trade 
was carried on, the shopman holding the warrant of the 
sheriff under which the goods had been seized. Lord 
Ellenborough refers there to the case of a warrant being 
directed to a gentleman's servant, but he says, if the war- 
rant had been not to the servant, but to a bound bailiff, 
the case would have been all right, so that if the warrant 
had been to a bound bailiff, his opinion would have been 
that the execution would have taken the goods out of the 
order and disposition of the bankrupt. 

Now, how does this case stand? The sheriff takes pos- 
session of the plant. One of the mortgagees gives him 
notice to withdraw. There is no pretence for saying that 
the possession afterwards was in any sense the posses- 
sion of the bankrupt, or that the bankrupt continued in 
possession, after the execution by the sheriff, in the same 
mode as he had been in possession prior to the execution 
levied. This state of circumstances, I think, brings 
the case distinctly within the doctrine of Fletcher v. 
Manning (b)f which is in conformity with a long train of 
previous decisions to be found in Jones v. Dwyer (c) and 
Arbouin v. Williams (d), and in Ex parte Smith (e) and 
Bobinson v. McDonnell (/). 

The case seems to me, therefore, to be clearly in 

favour 

(a) 2 C-ampb. 48. {d) Ry. Sf Moo, 72. 

(6) 12 Afff. 4- W, 571. (e) Buck. 149. 

(c) 15 Bait, 21. (/) 2 Bam, Sf Aid, 134. 
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1858. favour of the mortgagees as to the plant, but to fail as to 

^^^y^ ^^® property in the newspapers. An attempt was made 

Fobs. to distinguish the case upon the ground of some notoriety 

J^ of the possession of the mortgagees. I have looked into 

the evidence on that point, and I am satisBed it cannot 

be maintained, that the mortgagees are entitled on the 

ground of any notoriety of their ownership. I fully agree 

with my learned brother, that the order in this case should 

stand so far as respects the property in the newspapers, 

but must be altered so far as respects the property in the 

plant and chattels. 
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1858. 



In re The LONDON and EASTERN BANKING 

CORPORATION. A% i, 4. 6. 

'7, 24, 
npHIS case came before the Court on two appeals. Before The 
^ The first was a motion by the Official Ma- ^^/^^ Lor'T 
nager, by way of appeal from a decision of the Vice- Chblmspord. 
Chancellor Wood, refusing an application that Sir '^*^® F^^'?;?"* 
Charles Forbes and others might be restrained from c. ill, as to 
taking any further proceedings in an action against the of jo^JJ^^tlJ^k^ 
Company, or on their judgment obtained therein, or on Companies, 
a demand or notice given by them, for the purpose of cable°toV^^ *" 
making the Company bankrupt. The second was an Company until 
appeal by the Official Manager from a decision of the been finally 

Commissioner in Bankruptcy confirming an adjudication ''^und up as 

* "^ o ii regards Its cre- 

in bankruptcy against the Company. ditors, and it 

may therefore 
be adjudicated 
The London and Eastern Banking Corporation was bankrupt 

incorporated on ^th January, 1855, by letters patent, ^^t after^it has 

granted c^^^^i to carry 
on business 
and has been dissolved by act of law. 

After an order had been made under 11 & 12 Vict, c. 45, for winding up a Com- 
pany and official managers appointed, a creditor sued the Company with a view of 
obtaining a judgment upon whicn to found an net of bankruptcy. The official managers 
appeared in the action and afterwards allowed judgment to go by default : — Held, 
that though the action was irregular, as it ought to have been brought against the 
official managers, yet after judgment it was too late to take the objection. 

By a judge's order made in the action it was directed that the Judgment, when 
obtained, should not be available for any other purpose than to matce the Company 
bankrupt : — Held, that this order did not prevent the creditors, when judgment had 
been obtained, from being within the meaning of 7 & 8 Vict. c. Ill, s. 5, ** in a situ- 
ation to sue out execution," and that the judgment was a good foundation for an act of 
bankruptcy: — Held, on the construction of the statutes 7 &8 Vict c. Ill, 11 & 12 
Vict, c. 45, and 20 & 21 Vict. c. 78, that a valid adjudication in bankruptcy may be 
made against a Company, though an order for winding up the Company has been 
made and an official manager appointed before the Company has committed any act 
of bankruptcy. The bankruptcy, however, does not, under such circumstances, divest 
the estate out of the official manager, but is available only for the purpose of appoint- 
ing creditors' assignees to act as creditors' representatives in the winding-up oy the 
official manager. 
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1858. granted in accordance with the Act 7 & 8 Vict. c. 113. 
^^^^-^ In March, 1857, an accountant was called in by the 
The London directors to investigate its affairs, and the result of the 
^^Ba^Vino'^'' investigation was such that although the concern did 
Corpora- not appear to be insolvent, it was considered unad- 
visable to continue the business, and payment was ac- 
cordingly suspended on 11th JlfarcA, 1857. On 25th 
November, 1857, Vice-Chancellor Wood made an order 
dissolving the Company from that day, and directing 
it to be wound up under the Joint Stock Companies 
Winding-up Acts, 1848 and 184S, and on 21st December 
Official Managers were appointed. On 18th Jantiory, 
1858, a creditors' representative was appointed in con- 
formity with the provisions of the Joint Stock Companies 
Winding-up Amendment Act, 1857. 

On the same ISih January, 1868, Sir Ckarla Farba 
and others, who were the holders of a bill of exchange 
for 1,000Z. which had been accepted in June^ 1857, by 
the manager of the corporation on its behalf, commenced 
an action against the Company in the Court of Ex- 
chequer, under ''The Summary Procedure on Bills of 
Exchange Act, 1856.*' The Official Managers took out 
a summons before a Judge in Chambers for a stay of 
proceedings, and on 6th February, 1858, Mr. Baron 
Martin made the following order, '' that the Plaintifis be 
at liberty to proceed, but the judgment shall not be 
available for any other purpose than making the Cooi* 
pany bankrupt" (a). On 10th February judgment was 

entered 

(a) The 5th section of 7 & 8 majesty *8 courU of record, agaiofC 
Fic^ c. Ill, under which section any such comtMiny or body, ir 
the creditors were proceeding, is against any person duly antho- 
as follows : « And be it enacted, rized to be sued ai the nominil 
that if any Plaintiff shall recover defendant on behalf of such corn- 
judgment in any action personal pany or body, and shall be in a 
for the recovery of any debt or situation to sue out cxecntioii 
money demand in any of her upon such jndgmenty and there 



CASES IN BANKRUPTCY. 198 

entered up. On 18th March a noUce, dated ISth Marchj 1858. 



In re 



TIOM. 



1858, addressed to the Company^ and requiring imme-* 
diate payment of the judgment debt, was served upon Tub Londow 
Colonel Chadwich, who had been one of the directors, ^"ba^^/ih"" 
A duplicate of the notice was also on the same day left Corpora* 
at the Office in Threadneedle Street, where the Com- 
pany had carried on business. On 18th and 20th 
March duplicates of the same notice were served on the 
two Official Managers. The Official Managers then 
moved before Vice-Chancellor Wood to restrain the 
judgment creditors from taking any proceedings on their 
judgment or notice for the purpose of making the Com- 
pany bankrupt, and on 29th March the Vice-Chancellor 
refused the motion. On the following day a motion, by 
way of appeal, was made before the Lords Justices, who 
directed it to stand over, the judgment creditors under- 
taking not to proceed in bankruptcy any further than ad- 
judication. The amount due on the judgment not having 
been paid, secured or compounded for, the judgment 
creditors on 21st April filed their petition for adjudica- 
tion 

be nothing due from such plaintiff satisfaction of such plaintiff, such 
by way of Bet-*off, or which may company or body shall be deemed 
be legally set off against such to have committed an act of bank- 
judgment, and such company or ruptcy on the fifteenth day after 
body shall not, within fourteen service of such notice : provided 
days after notice in writing served always, that if such execution 
upon the said company or body shall in the meantime be sus- 
by service of the same on a chief pended or restrained by any rule, 
derk or secretary or registrar of order or proceeding of any Court 
the said company or body, or (if of Justice having jurisdiction in 
there be no ofiicer of such deno- that behalf, no further proceeding 
mination) on any director of the shall be had on such notice, but 
said company or body personally, that it shall be lawful neverthe- 
or by the same having been left less for such plaintiff, when he 
at the head office for the time shall again , be in a situation to 
being of such company or body, sue out execution on such judg- 
requiring immediate payment of ment, to proceed again by notice 
such judgment debt, pay, secure in manner before directed." 
or compound for the same to the 
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tion in the Court of Bankruptcyi and on 2gnd Aprilf 
the Company was adjudged bankrupt. On 29th Aprils 
Thb London Mr. Commissioner Evans, after hearing counsel on both 
AND Eastern giJes, made an order confirming the adjudication. A 
Corpora- motion by way of appeal from this decision now came 
''^^^' on before the Lord Chancellor, together with the ad- 
journed appeal motion from the decision of Vice-Chan- 
cellor Wood. 

Mr. Rolt, Mr. Hetherington and Mr. Roxburgh, for 
the Official Managers. 

This case is not governed by that of the Royal 
British Bank (a). We rely on four points: — '1. We 
say that the statute which enables Banking Companies 
to become bankrupt does not apply to a Company 
which has been dissolved. S. That the judgment by 
means of which it is sought to make the Company 
bankrupt was obtained in an action which was com- 
menced at a time at which by the statutory law it was 
impossible to bring an action against the Company. S. 
That the judgment is one on which execution cannot 
be sued out, and that the non-payment of the amount 
is therefore not an act of bankruptcy. 4. That the 
assets are all vested in the Official Managers, and the 
Company is forbidden by law to pay, therefore non- 
payment cannot be an act of bankruptcy. These are 
reasons against the legal validity of the adjudication, but 
apart from these, we contend, that there are equitable 
reasons why the creditors should not be allowed to go 
on with their bankruptcy proceedings, supposing them 
valid at law. 

The first Act which allowed joint stock companies to 
become bankrupt is the 7 & 8 Vict. c. Ill, which did 
not extend to banking companies, but was made ap- 
plicable 
(fl) 5 W.R. 141. 
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plicable to them by 7 & 8 Vict. c. 118. The 4th, 5th, 1858. 
6th and 7th sections of the former Act are the material ^^p^^^ 
ones. The 4th makes a declaration of insolvency an Thb London 
act of bankruptcy ; this indicates an intenUon to deal ^"g^^" o*" 
only with existing companies, not with companies Cqrpora- 
already dissolved. The 5th section contains the act of 
bankruptcy on which the creditors here rely, viz. non- 
payment after demand of a debt due on a judgment upon 
which the creditor is in a situation to sue out execution. 
The 6th section makes disobedience by the Company 
to an order of Court for payment of money an act of 
bankruptcy. The 7th section provides for another act 
of bankruptcy, and is also applicable only to an existing 
company. No such proceedings as are mentioned in 
that section were taken or could have been taken here. 
Service of the fiat is directed in the 3rd section in 
terms which cannot apply to a company which has al- 
ready been dissolved. The whole scope of the Act points 
only at companies not dissolved, and the language of 
7 & 8 Vict. c. 113, s. 48, which brings within the former 
Act banking companies '* carrying on the trade or busi- 
ness of bankers in England,*' points at a company ex- 
isting as a company at a time of the adjudication. We 
do not contend that a mere stopping of payment would 
take a company out of the Act, but we say that a dis- 
solution, after which the company no longer exists, 
must have that effect. 

Next, we say, that the judgment was invalid, the 
action having been improperly brought against the Com- 
pany. Looking at 7 & 8 Vict. c. 1 i 1, s. 5, and 1 1 & IS 
Vict. c. 45, ss. 16, 19, 25, 50, 52, it is plain, that after 
the appointment of an Official Manager, no action can be 
brougjht against the Company, the Official Manager alone 
can be sued ; Steward v. Oreaves (a). The 58th section 

of 
(«) lOilf.4 IT. 711, 718, 719. 
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1858. of the last-mentioned Act only preserves Che rights of 

^"^^ creditors, " except as is by this Act expressly provided." 

Thb Londom The 73rd section seems to assume that there may be an 

^"bamkim"'' action against the Company ; it may have been intended 

CoKPOEA- thus to provide for the case of there having been no 

dissolution; but whatever may be the interpretation of 

that section, the implication from it is not sufficient to 

control the plain words of sect. 6S, and it gives no 

power to commence an action against the Company after 

the appointment of an Official Manager; its words must 

be construed distributively, ** commence** referring to the 

Official Manager only. The object of this section was 

merely to enable the Official Manager to learn what 

debts there are. The action, therefore, was improper, 

and the judgment obtained in it being of no validity 

cannot be made the foundation of an act of bankruptcy. 

There was this further irregularity in the judgment, that 

it was taken by default, without there having been any 

service on the Company. 

Supposing, however, these difficulties to be got over, 
the judgment, in order to satisfy the Act, most be one on 
which the creditor is in a situation to sue out execution; 
but this is one on which the judgment creditors could 
not have taken out execution, for Baron Martin's order 
does not allow them to do so. That order cannot be 
construed as allowing execution to issue if necessary to 
make the Company bankrupt ; if such had been the in- 
tention, the order would have run, ** but execution on the 
said judgment shall not be used for any purpose, but to 
make the Company bankrupt.** That our construction 
makes the permission given by the order of Baron 
Martin useless, is nothing to the point. The learned 
Judge made it for what it was worth, being presaed by 
the argument, that under SO & SI Vict. c. 78, s. 7, such 
a judgment might be available. That section, even if 

incapable 
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incapable of any other interpretation than that which the 

Respondents put upon it, would not be sufficient to coun* 

tervail the opposite tendency of all the other statutory Xhb London 

profisions bearing on the subject ; but it may be satisfied ^"^ Eaotben 

by holding it to apply to cases where, although ere- Cobpoba- 

ditors' representatives have been appointed, there has not 

been any appointment of an Official Manager. 

Lastly, we contend, that the non-payment of a debt 
which nobody can lawfully pay is not an act of bank- 
ruptcy. In the case of the Royal British Bank (a), 
the demand was, one which might have been complied 
with, the company being clearly a subsisting company 
at the time, though it had stopped payment. Here the 
demand could not, for by sect. 82 of 11 & 12 Vict. c. 45, 
no payment can be made after the appointment of an 
Official Manager, except by the direction of the Master. 
Now, it is absurd, that the non-payment of a demand 
which there is no one who can lawfully satisfy should be 
an act of bankruptcy. In the case of the Royal British 
Bank, it was urged that the property had become the 
property of the Official Assignee, and how could it be 
divested out of him. Here it has become the property 
of the Official Manager, how can it be taken out of him. 
Vice-Chancellor Kindersley adverts to this distinction in 
that case (i). The several modes of winding up com- 
panies cannot be worked together, and if a company has 
been dissolved under the Winding-up Acts, the pro- 
visions as to bankruptcy cannot apply. The demand of 
payment was improperly served, there being nothing in 
the Act to authorize its being served at a place which, 
though the last known office of the Company, is not their 
office at the time of service. There is a marked contrast 

in 

(a) 5 W. K 141. (6) 3 Drew. 652, 653. 
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1858. in the wording of sect. 3 of 7 & 8 Vict. c. Ill, which 

^"^^^^^ relates to the service of the adjudication. 
In rt 
The London 

^"b ^^*^^*" Supposing, however, that the creditors have a legal 
CoRPOBA- right to make the Company bankrupt, there remains the 
*'®"* question, whether there is not an equity to restrain their 
doing so. A winding-up order is now in the nature of a 
decree for the benefit of all the creditors. The creditors 
are parties to the proceedings under it, and the case is 
analogous to the ordinary one of creditors being re- 
strained from suing an executor after a decree for admi- 
nistration. That bankruptcy proceedings should be in- 
stituted pending the winding-up is double vexation, 
which ought not to be allowed. The Court can restrain 
proceedings in bankruptcy, if the circumstances of the 
case render such a course proper; Atlwoadv, Banks (a\ 
Perry y. Walker {]b). 

Mr. Ampklett, Mr. Bagley and Mr. E. MacNaghUn^ 
for the judgment creditors. 

The Appellants say, that a dissolved company cannot 
commit an act of bankruptcy, but ss. ^8 and 29 of 7 & 8 
VicL c. HI, show that the Company was for this pur^ 
pose subsisting, and that the service on Colonel Ckadr 
wick who was its officer at the time of its determination 
was good. Davidson v. Cooper (c) furnishes an argu- 
ment in our favour on this head. The argument, that 
the judgment was irregular, cannot help the Appellants. 
Supposing it bad for irregularity,it must be treated as good 
until set aside, but it could not be set aside, for such a 
slip as suing the Company by name instead of the Official 
Manager is no ground for setting aside a judgment, when 
the parties have appeared and not taken the objection. 

Moreover, 

(a) 2 Beav, 192. (6) 1 Y, Sf C. C. C. 672. 

(f) U M.^ W.778. 
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Moreover, we contend, that the 50th section of the 1858. 
Winding-up Act of 1848 is only directory, and was not ^^^^ 
intended to make an action against the Company by Tbb London 
name impossible. Where an absolute prohibition was and Eastern 
intended different language was used : see sect. 73. Coepora- 
Then it is said that this judgment does not answer 
the requirements of 7 & 8 VtcL c. Ill, s. 5, for that 
execution could not have been sued out upon it, and in 
support of this the Appellants refer to the order of 
Baron Martin, and to the 7th section of 20 & 21 Vict. 
c. 78. But that section allows an action to be carried on 
for the purpose of making the Company bankrupt, and 
the judge's order bears the same construction. Then 
they say, that we were wrong in substance in our action, 
that we had no right to sue the Company, but ought to 
have sued the Official Manager, that a judgment against 
him could not have been a foundation for making the 
Company bankrupt, so that if the adjudication is sup- 
ported, we shall have obtained an advantage by pro- 
ceeding in a wrong course. But 7 & 8 Vict. c. Ill, 
8. 6, answers this; for a judgment against the Official 
Manager would be against a '' person duly authorized 
to be sued as the nominal Defendant on behalf of the 
Company," and, therefore, non-payment of the sum due 
on such a judgment would be an act of bankruptcy 
by the Company. Then they say, that as an order had 
been made for dissolving the Company, it was not at 
the time of these proceedings a Company '' carrying on 
the trade or business'* of banking within 7 & 8 Vtct. c. 
113, s. 48, and that, therefore, it does not come within 
7 & 8 Vict. c. Ill; but the case of the Northumberland 
and Durham District Bank (a), shows that these words 
are not to be construed so strictly. The case of the 
Royal British Bank (6) is decisive in the present case. 

There 
(a) 2 De G. * J. 357. . (6) 5 W. R. 141. 
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1858. There the Court had assumed the administration of the 
^^^^^ estate, and appointed an interim manager, whose powers 
Tbb London under sect. 20 of the Winding-up Act of 1848 are most 
^"ba^k«o*" c«t«n8ive. The Lord Justice Turner there lays down 
CoaroBA- that the Court, before preventing creditors from pro- 
*'^"* ceeding in bankruptcy, must find an express statutory 
provision taking away their right to do so, and he 
disposes of the argument, that there cannot be an 
act of bankruptcy by non-payment of a debt which no 
one is at liberty to pay. In addition to what is there 
said, it may be urged, that is not impossible that the 
debt should be paid. The Court could order payment 
of it, if the circumstances were such as to render that 
course expedient. The second proviso in 20 & 21 Viet. 
c. 78, s. 1, shows that the legislature contemplated bank- 
ruptcy before a winding-up, and then follows a proviso 
contemplating bankruptcy after a winding-up order, and 
after the appointment of creditors' representatives. The 
Appellants say, that this must have been intended to apply 
to the case of an act of bankruptcy committed before the 
winding-up order, and followed by an adjudication sub- 
sequent to that order, but there is no sufficient ground 
for this restricted interpretation, and the 7th section makes 
it clear, that bankruptcy after the appointment of an 
Official Manager was within the contemplation of the 
legislature. That the judgment was obtained after trading 
had ceased is no objection; JEx parte GrriffUhs, Be 
Mostyn (a). The argument, that we are like creditors 
suing executors after a decree for an account, is fallacious. 
W^ do not contend that we can have the same remedies 
on our judgment as if it had been one obtained against a 
Company carrying on business, but the bankruptcy pro- 
ceedings founded upon it will give the creditors means of 
intervening in the winding-up in a way more advan- 
tageous 
(a) 3 DeG^M./^G. 174. 
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tageous to themselves than they could otherwise do. 1858. 

There is, therefore, no equity to restrain the proceedings ^^''''^^ 

in bankruptcy, if regular and in conformity with the The London 

•tatute, which we submit they are. ^''bank'no*" 

Corpora- 

Mr. Daniel and Mr. E. Rodwell, for the creditors' ^»om. 
representative. 

Mr. Holt in reply. 



The Lord Chancellor. 

This case was originally brought before Vice-Chan- May 24. 
cellor Wood on a motion, made on behalf of the Official 
Manager appointed to wind up the affairs of the Com- 
pany, to restrain Sir Charles Forbes and others creditors 
of the Company from proceeding in an action which 
they had commenced, or upon a judgment which they 
had signed, for the purpose of making the Company 
bankrupt. The Vice-Chancellor, not having jurisdiction 
in bankruptcy, was not competent to pronounce any 
opinion upon the validity of the fiat, and therefore he 
confined himself strictly to the motion before him, and 
considering that he ought not to interfere if there were 
any ground of right in the creditors to proceed in bank- 
ruptcy, he thought the point sufficiently doubtful to 
induce him to refuse an injunction. The whole case 
now comes before me, both upon the validity of the fiat 
in bankruptcy and also upon the equity alleged on behalf 
of the contributories, through the Official Manager, to 
stay the proceedings, even if the validity of the fiat 
should be established. [His Lordship, afler giving a 
short statement of the facts of the case, proceeded as 
follows :] — 

On the part of the Official Managers, the proceedings 
Vol. I. Q D.J. in 
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in bankruptcy are impeached and the validity of the fiat 
questioned upon four distinct grounds. 

Tufi LoNDOM 

"""BA^K^r* Is^- That the Act of Parliament by which companies 
Corpora- are made liable to bankruptcy does not apply to com- 
panies dissolved by act in law. 

2nd. That the judgment on which the petitioning 
creditor's debt was founded in this case was the result 
of an action which did not lie against the Company. 

3rd. That execution upon the judgment was restrained, 
and therefore it could not be used to occasion an act of 
bankruptcy. 

4th. That all the assets of the Company were vested 
in the Official Managers, and the Company were pro- 
hibited by Act of Parliament from paying any debt, and 
therefore the non-payment of this judgment-debt could 
not constitute an act of bankruptcy. 

The determination of these points and of the whole 
case will involve the necessity of a careful as well as an 
extensive examination of various provisions of Acts of 
Parliament, which, providing for different classes of per- 
sons interested in the transactions of joint stock com- 
paniesy and each regarding its own object primarily and, 
perhaps, exclusively, have made it occasionally difficult 
to reconcile them together. The 7 & 8 Vict. c. Ill, 
was the first Act which passed for the purpose of wind- 
ing up the affairs of joint stock companies unable to 
meet their pecuniary engagements. This Act had in 
view, principally if not solely, the rights of creditors, and 
it furnished them with the machinery of a fiat in bank- 
ruptcy to compel the payment and satisfaction of the 

debts 
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debts and liabilities of the company. But though the 1858. 
legislature contemplated the final settlement of the affairs ^^^^^ 
of a company through proceedings in bankruptcy, and The London 
this Act contains clauses for compelling a just con- ^''b^nk""^ 
tributiori from the members of the Company towards Corpora- 
payment and satisfaction of its debts and liabilities, yet 
it makes no provision for the adjustment of the rights 
and claims of the shareholders and contributories intet 
ie. This was left to be regulated by the Act of the 
11 & 1^ Vict. c. 45, which was passed, as its preamble 
states, for the purpose of giving further facilities for 
the dissolution and winding up of joint stock companiesl 
As the former Act had principally in view the rights of 
creditors, this appears to b6 mainly directed to the 
shareholders and contributories, the winding-up of the 
affairs of the company under its provisions proceeding in 
general upon the petition of the contributories, and the 
Official Manager being entrusted with the duty of ad- 
justing the rights and liabilities of the contributories 
amongst themselves. Whether these two modes of pro- 
ceeding for winding up companies may be co-existent 
and in action together, though independent of each 
other, or whether the one which is first forestals and 
prevents the other, is a question whi^h must necessarily 
be considered in the present case. But assuming that 
under the Acts already mentioned it was intended to 
leave these two systems to run each its own independent 
course, a further question will arise, whether by the 
Act of the 20 & 21 Vict c. 78, they were not brought 
to the same pohit and forced into mutual co-operation. 

It is with these three Acts of Parliament that I have 
to deal in this case. 

In the first place, then, does the Act which makes 
companies liable to the bankrupt laws apply to com- 

Q 2 panics 
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1858. panics dissolved by law ? It is argued on the part 
""^^^^^ of the Official Managers, that the 7 & 8 Vict. c. Ill, 
The London >" ^H i^s provisions, clearly points to and only regards 
^^^Ba^k'in"'' existing companies, and the 3rd, 4th, 5th, 6th and 7th 
Corpora- sections were referred to, and also the 48th section of 
^'°^- the 7 & 8 Vict c. 113, to show by their language that it 
was only with companies in existence, and carrying on 
their business with directors capable of doing acts which 
would constitute acts of bankruptcy, and officers upon 
whom notice of different proceedings might be served, 
that the legislature intended to deal. But it appears to 
me that a satisfactory answer was found to this critical 
application of the language of these sections, in the 28th 
and 29th sections of the 7 & 8 Vict. c. Ill, which ex- 
pressly provide, that notwithstanding the determination 
of any company incorporated within the meaning of the 
Act, by any other means than its determination by her 
Majesty, such company, and the persons who were 
officers thereof at the time of such determination, shall 
respectively be considered as subsisting and as continuing 
for all the purposes of this Acty so long and so far as any 
matters relating to such company shall remain unsettled. 
Now, the purposes of the Act are to wind up the afl&irs 
of joint stock companies through the medium of a fiat 
in bankruptcy, and, therefore, the company and its 
officers have continuance for the purpose of all those 
acts and all those proceedings which may be necessary 
to lead up to this object. 

But, secondly, it is contended, that the judgment could 
not be used to work an act of bankruptcy, as it was 
entered up in an action brought against the Company, 
which the petitioning creditors had no right to bring. 

There can be no doubt that, an Official Manager 
having been appointed before the action was commenced 

by 
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by Sir Charles Forbes ani others, by the 50th section 1858. 
of the 11 & 12 Vict, it ought properly to have been ^-^^^^^^ 
brought against him, the words " shall and lawfully The London 
may" being, in my opinion, obligatory. But this ob- ^"^ Eastern 
jection, which is merely a formal one (the action, though Corpora- 
nominally against the Official Manager, being actually 
against the Company), should have been taken at an 
earlier period, and it is much too late to urge it after 
judgment has been signed. In Steward v. Greaves the 
objection was raised by a plea in bar to the action. 
Had the Defendant pleaded only non assumpsit, or let 
judgment go by default, he could never afterwards have 
been heard to object that a different party ought to have 

been sued. 

t 

It is, thirdly, urged on the part of the Official Mana- 
gers, that the judgment was one upon which no execution 
could issue, and, therefore, that it was incapable of 
creating a debt which could serve as the foundation for 
an act of bankruptcy. 

This argument proceeds upon the words of the 5th 
section of the 7 & 8 Vict. c. Ill, which is confined to 
judgments upon which the Plaintiff ''shall be in a 
situation to sue out execution,'* and it is alleged, that the 
petitioning creditors could not have sued out execution 
upon their judgment, as by Baron Martin's order it was 
not to be available for any other purpose than to make 
the Company bankrupt. 

But I draw a totally different conclusion from the 
terms of this order. It is observable, that not one word 
is said in it about restraining execution. The object is 
to leave the judgment available for the purpose of making 
the Company bankrupt. If a power to issue execution 
was essential for this object, that power must have been 

left. 



206 CASES IN BANKRUPTCY. 

1858. left, or the judgment could not have been available for 

^"^^'^^^ the only purpose for which it was allowed to have any 

The London effect. It would completely defeat the intention of the 

AMD Easterw order^ if it were not to be capable of being used as a 

fiANKINO ,/.,.*. #.11 

Corpora- good foundation for an act of bankruptcy. 

TlOlf. 

The fourth point is, however, the moat important one, 
as it raises the general question, whether proceedings in 
bankruptcy, and for dissolving and winding up com- 
panies under the two Acts of the 7 & 8 Fict c 111 and 
the 11 & 12 Vict. c. 4«5, can be carried on at the fame 
time by two separate and independent modes of actioiL 

This question has never before been distinctly 
raised. ' 

The Lords Justices in the British Bank case had no 
occasion to express any judgment upon it, as the act of 
bankruptcy in that case was, by relation, prior to the 
appointment of the Official Manager, and, therefore, the 
adjudication (which was the only point they had to con- 
sider) was valid, and could not be annulled, and what- 
ever may be gathered to have been the inclination of 
Vice-Chancellor Wood's opinion, when this case was 
before him, as the question of the validity of the fi&t 
was not within his competency to decide, it would not 
be right to allow it to have the weight of ^n authority. 
In considering the question then, independently of %ny 
previous decision, it will be important to observe, that 
where the bankruptcy has taken place before any pro- 
ceedings have been commenced under the 11 & IS Vict 
c. 45, the winding up of the affairs of the c^ompany 
is completely under the control of the assignees. By 
the 6th section of the Act, ^* in case a fiat shajl have 
been issued against any company, no petitiop alji/iU b^ 
presented for the dissolution and winding-vp, or for th^ 

winding-up 
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winding-up of such company under this Act, by any other 1858. 
person than by the creditors' assignees of the'estate and ^^7"^^ 
effects of such company." Where, therefore, the bank- The Londom 
ruptcy has preceded any petition for the wtnding-up of ^^^ Eastern 
the affairs of a company, no conflict of authority can Corpora- 
possibly arise, because such petition can only be presented *'°^' 
by the creditors' assignees, and, if they think proper to 
pursue this course, and an Official Manager is appointed, 
all the estate and effects of the company which were 
before vested in the assignees become, by the 30th 
section of the Act, absolutely vested in the Official 
Manager, and all the proceedings must then take place 
under the winding-up petition, and not under the bank- 
ruptcy. The real difficulty arises when, as in this case, 
the winding-up has gone on to the extbnt of an Official 
Manager being appointed, before a step towards bank- 
ruptcy has been taken. Under these circumstances, by 
the J39th section of the 11 & 12 Vict c. 45, on the ap- 
pointment of the Official Manager, all the estate, effects, 
Credits and rights of action of the Company become 
absolutely vested in him. All actions and proceedings 
are to be in his name. He is by the 70th section to pay 
all monies received by him into the bank, to his own 
account, and he is intrusted with ample powers to get in 
the estate and to distribute it amongst the creditors, so 
as to make a final settlement of the affairs of the com- 
pany. With these powers and duties, which leave no 
room for the intervention of any other hand to deal with the 
estate, I should have thought that the legislature, having 
made provisions for transferring the winding-up to the 
Official Manager, where the company had been made 
bankrupt, intended, that if the petition, and other pro- 
ceedings under the Act, had preceded the bankruptcy, 
the affairs of the company should be wound up in this 
manner, and that no subsequent proceeding to make the 
company bankrupt should take place, there being 

nothing 
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1858. nothing upon which the bankruptcy could operate, or 
^'^P'^^^ over which the assignees could exercise any power. 
The Londoh But I should have felt very much pressed by the 58th 
AND Eastern g^ction^ which provides that, except as by the Act ex- 
CoRPORA- pressly provided, *' nothing in this Act contained, nor 
^^^^' any petition or order under the same for the dissolution 
and winding up of the company, shall extend or enlarge, 
diminish, prejudice, or in anywise alter, the rights or 
remedies of creditors, whether against the company or 
against any contributories of the same." Now it is no- 
where expressly provided by the Act, that, after a petition 
or order for winding-up, no proceedings in bankruptcy 
shall be commenced against the company, and the 
power to make companies bankrupt is one of the rights 
and remedies which creditors have against them. 
I should, therefore, have felt great perplexity and em- 
barrassment how to reconcile the apparent intention to 
remove the estate of the company from the operation 
of bankruptcy on the one band, with the reservation of 
the right to proceed in this mode, though of no con- 
ceivable benefit to the creditors, on the other, if the 
matter had rested on the two Acts of the 7 & 8 Vict, c 
111 and the 11 & 12 Vict. c. 45. But the recent Act 
of the 20 & 21 Vict, c 78, relieves the question from 
some of its uncertainty, though not altogether from its 
difficulties. It seems to me to be quite clear, that by 
this Act the legislature contemplates, that proceedings 
in bankruptcy may be taken against a company after 
the other course of petition for winding-up has been 
adopted. This can be made quite plain by reference to 
a few of its provisions. By the first section, which pro- 
vides for the appointment of a creditors' representative, 
the whole proceeding is referred to a period after an 
order has been made for the dissolution and winding-up 
of the company, and by the 7th section, when any com- 
pany shall not have been adjudicated bankrupt, then, 

after 



CASES IN BANKRUPTCY. 209 

after the Judge or Master shall by advertisement have 1858. 
called on the creditors to appoint a representative, no ^-^v^/ 
such action as is mentioned in the Joint Stock Com- Xhb London 
panics Winding-up Act, 1848, shall be commenced or *"^ Easterh 
proceeded with, otherwise than for the purpose of Corpora- 
making the company bankrupt. ^'®"* 

It may be asked of what use can it be to creditors to 
exercise this power, when all the estate of the bankrupt 
company is vested for distribution in the Official Ma- 
nager? The answer is, that the creditors may derive 
considerable benefit through the medium of the bank- 
ruptcy. As I have already intimated, the object of the 
legislature by this Act seems to have been to make the 
two modes of finally settling the affairs of a company, by 
means of a bankruptcy, and through the machinery pro- 
vided by the Winding-up Act, unite together into one 
system. For this purpose the creditors are to be brought 
in to take part in the winding-up, and are to be called 
upon by advertisement to meet for the purpose of ap- 
pointing one or more person or persons other than the 
Official Manager to represent them in and about the 
proceedings, and it is expressly declared, that, from and 
ader the issuing of the advertisement, all the creditors of 
the company shall be deemed parties to the winding-up. 
The representative so to be appointed by the creditors is, 
however, subject to the approval of the Judge or Master, 
who may reject him if he appear to him to be unfit, or may 
remove him at pleasure, and, therefore, in the selection 
of a person to represent them, the wishes or judgment 
of the creditors may thus be controlled and thwarted. 
But if they desire to be secure of a person to act as their 
representative, without their choice being subjected to 
any discretion but their own, they may proceed to make 
the company bankrupt, and then the assignees are by 
the first section of the Act to be deemed and taken to be, 

and 
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1858. and are thereby constituted, the representatives of the 

^"^^^^^^ creditors for the purposes of the Act, and, of course, 

The London heing statutably appointed, they are irremofable. Even 

AMD Easterm jf n representative has been previonsly chosen or ap- 

Bankino . /^ , . . . 1. 1 I J i_ 1. 

CoEPOBA- pointed, his authority is immediately superseded by tne 
''^* appointment of assignees under the adjudication of bank* 
ruptcy against the company, and all the rights, powers 
and authorities previously possessed by the represen- 
tative become vested in the assignees. Here there is 
a ground upon which, even if the whole estate is re- 
moved from the operation of the bankruptcy, the ad- 
judication may be bene6cial to the creditors, but, whether 
this is so or not, the intention of the legislature appean 
to me to be too plainly expressed to allow of any 
other conclusion than that the fiat in the present in- 
stance, though obtained ader the appointment of an 
Official Manager, is valid, and cannot be annulled. 

But, assuming the validity of the adjudication, the 
question arises upon the equity asserted by the Official 
Manager to restrain the creditors from proceeding in 
bankruptcy, upon the principle on which the Court acts 
where there is a decree for administering assets, which 
is in the nature of a judgment for all the creditors and 
to enable them to be paid rateably, and one creditor will 
therefore not be allowed to proceed in any manner which 
will give him an advantage over the rest. But in wbooi 
is this equity vested? Clearly in the class who are inle* 
rested in and entitled to the fund to be distributed. Bvt 
in the present case the creditors all concur in the pro* 
priety of proceeding to bankruptcy, the parties who are 
urging the equity against them are the slna^bolders and 
contributories of the Company through the Official 
Manager. If the creditors have a legal right (as I think 
they have) by the Act of Parliament to proceed in the 
way which they have preferred, how can I from any 

sense 




TIOV. 
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sense of the inconveDience of the course which they have 

adopted restrain them in the exercise of this right ? But 

upon a careful consideration of die case, there appears Xhr London 

to me to be an equity of another sort, which arises out of ^"^ Ea«tbr» 

the relation of the parties as established by the Act of Corporat 

the 20 (& 21 Vict. c. 78, and which calls for and will 

justify the interference of the Court. 

In order to render my view of the matter clear, it will 
be necessary to refer once more to the Act of the 1 1 & 
12 Vict, c, 46. By the 30th section of that Act, as I 
have before ipentioned, when an order for winding-up 
the afiairs of a Company is made on petition by direction 
of the Court of Bankruptcy, all the estate and effects which 
were before vested in the assignees become vested abso^ 
lutely in the Official Manager. There can be no doubt 
that under this section the whole power to collect the 
estate and distribute it, and tp make a final settlement of 
the affairs of the Company, is transferred to the Official 
Manager, and that the powers and duties of the assignees 
are completely superseded. Under this Act there is no 
provision made for the interference and control of the 
assignees in the winding-up proceedings, after they have 
parted with their power by pursuing the course of pefn 
tioning in the manner provided. It seems to me that 
the legislature, by the provisions in the Act of 20 & 21 
Vict. c. 78, intended to place the assignees in precisely 
the same situation as they would have been upon a 
petition by them for winding-up the affairs of a com- 
pany under the 11 & 12 Vict. c. 45, but with a power of 
interference not given under the former Act, and with 
authority to join and concur and take part in all the pro- 
ceedings in and about the winding-up of the Company. 
By the appointment of an assignee, therefore, after an 
order has been made for winding up a company, he is 
at once the creditors' representative, and they become 

parties 
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1858. parties to the winding-up. The bankruptcy then is of 
^"^^"^^*^ no further avail than to clothe the assignee with authority 
Thb London to concur with the OflScial Manager in the proceedings 
^"Bi^t""" '" *"^ about the winding-up of the company. I cannot 
Corpora- think that it could have been intended that he should at 
"®"* the same time be left to pursue his own independent 
course under the bankruptcy, more especially when I 
consider the futility of his operations, divested as he is of 
all power over the estate and effects, the inconvenience 
which would arise from the clashing of the two au- 
thorities, and the ruinous expense in which the affairs of 
the company would be involved by this double action. 
I have then come to the conclusion, that although the 
fiat is valid and cannot be annulled, and although the 
creditors cannot be restrained in the bankruptcy pro- 
ceedings upon any ground upon which the Court acts in 
creditors' or administration suits, yet, that under the pro- 
visions of the 20 & 21 Vict. c. 78, the bankruptcy being 
only available for a particular purpose, the assignees 
ought to be restrained from using the proceedings in 
any other manner than in their character of creditors' 
representatives to co-operate in the winding-up of the 
affairs of the Company by the Official Manager, and 
that to this extent, therefore, an injunction ought to be 
granted. 
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1858. 



Ex parte HENRY HIGGINS, HENRY MEESON 
and GEORGE KINNEAR. 

In the matter of WILLIAM TYLER and JOHN 
TYLER, Bankrupts. 

March 81. 
rriHIS was the appeal of the assignees from the decision Before The 
of the Commissioner admitting a proof against the j^^T^cEg. 
joint estate of the bankrupts for 918/. lOs. lOd. for goods Xwo partners, 

sold and delivered. acting ^y on® 

of Ihemy 
bought goods, 
and afterwards 
r,.! 1 1 . 1 . . Ml . the vendor, 

The bankrupts carried on business as millers in part- with notice of 

nership at King's Bromley in Staffordshire, and the 3^ip^b'iS!'*ht 

bankrupt William Tyler was the partner who was in the an action 

habit of attending the neighbouring markets and making judJ^nent^ 

purchases on behalf of the firm. The Respondent sold ag&inst the 

to him on behalf of the firm the goods in respect of which alone, and 

the proof in question had been made. Before an act ^"^ execu- 

'^ ^ , Uon, which 

of bankruptcy had been committed the Respondent was, however, 

brought an action to recover the debt against William ajj^^tion^ 

Tyler alone^ although it appeared that the Appellant, bankruptcy 

from seeing the bankrupts' names on their carts and followed by'an 

otherwise, might have known that he was selling to a adjudication 
, . against his 

partnership. partner:— 

Held^ that the 
original debt 
was merged in 

On the 19th of January, 1857, some of the partner- ^Vthliuher^ 

ship property was taken in execution under the judg- could be no 

ment, but on the £7th of January, 1857, before any J^g"^"' 

of the goods seized were sold, William Tyler was adju- J**i°' estate. 

dicated 
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tSdS. 

Ex parte 

HiaoiNs 

and Others. 

In re 

Tyler 

and Another. 



dicated a bankrupt; and on the 2nd of February, 1857, 
John Tyler was also adjudicated bankrupt 



The Commissioner, considering that the original debt 
was not merged in the judgment for all purposes, ad- 
mitted the proof, and the assignees appealed. 



Mr. Selwyn and Mr. Speed in support of the appeal. 

The original debt was entirely merged in the judg- 
ment, under which the right of proof was against the 
separate estate alone ; King v. Moare{a), Bradley v. 
JUiller (ft), Ex parte Christy (c). 



Mr. Bacon and Mr. Be Gex for the Respondent. 

It would be a great hardship if, after the judgment has 
been defeated by the bankruptcy, it should nevettbeless 
be held valid for the purpose of depriving the Respond- 
ent of his proof on the original consideration, and the 
question is, whether the law is in the state imputed to it 
by the Appellants^ King v. Hoare (a) is the autbority 
relied upon for this proposition. But that case is really 
a decision upon a point of pleading only, and does not 
dispose of the question now before the Court. Foir the 
learned Baron, pronouncing the judgment of the Court, 
says, ** If there be a judgment against one of two joint 
contractors, and the other is sued afterwards^ can he 
plead inabatement or not? If he cannot, he would be 
deprived of a right by the act of the Plaintiff without his 
privity or concurrence in suing and obt^fring judgment 

a^iost 

(a) 13 M. if W, 494. (c) 2 D. 4- C. 165. 

{b) 1 Rffse, 273. 
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agdnst the other/' ** It is quite clear indeed^ and was 1858. 
hardly disputed^ that if there were a plea in abatement ^T^a 
both must be joined, and that if they were, the judgment Hiooins 
pleaded by one would be a bar for both, and it is *"" 

impossible to hold that the legal effect of a judgment Tylbr 
against one of two is to depend on the contingency of ^'^ Another, 
both being sued, or the one against whom judgment is 
not obtained being sued singly and not pleading in abate- 
mient. These considerations lead us, quite satisfactorily 
to our own minds, to the conclusion that where judgment 
has been obtained for a debt, as well as a tort, the right 
given by the record merges the inferior remedy by action 
for the same debt or tort against another party." The 
reasons assigned for the decision at law are not appli- 
cable to the right in bankruptcy to participate in the 
assets to which the credit was given. In this juris- 
diction there are no pleas in abatement of which a debtor 
will be deprived by justice being done according to 
reason and common sense. Therefore, in Bryant v. 
Withers (a) it was held, that a simple contract debt might 
be resorted to to support a commission, although judg- 
ment had been recovered upon it after an act of bank- 
ruptcy had been committed. And on a similar principle, 
in Ambrose v. Clendon{b), a simple contract debt was 
held not to have merged in a bond. Lord Hardwicke 
there said : ** The only question is, whether there was a 
debt subsisting insufficient to support the commission, 
and not of what effect the acceptance of the bond is with 
regard io the bankrupt himself. The reason why it is 
an extinguishment, with regard to the party, is, because 
the bond is a debt of a higher nature, but in this pro- 
ceeding both debts are the same." The same point was 

decided 

(a) 2 Mau. Sf S, 123. 267 ; 2 Sir. 1042. 

(6) See Cam Temp. Hardw. 
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1858. 

Er parte 

HlOOINS 

and Others. 

In re 

Tylbr 

and Another. 



decided by your Lordships in Ex parte Griffiths (a), 
where it was held that a simple contract debt incurred 
during the trading was not merged in a judgment reco- 
vered after the trading had ceased, so as to be incapable 
of supporting an adjudication. In that case one of your 
Lordships said : " I apprehend that by the spirit and 
intent of the bankrupt laws, according to principle equally 
and authority, these two rules are clearly established, 
first, that a trader who, afler becoming indebted, leaves 
off trading, is not to be heard to say to his creditor that 
the trading has been left off if the question arises 
whether the debtor can or cannot be as a trader made a 
bankrupt ; secondly, that a bond in the case of a simple 
contract, or a judgment in the case of a specialty, which 
for many purposes extinguishes (though not satisfying) 
the original debt, does not do so as against the creditor 
for the purpose of disabling him from making his debtor 
a bankrupt on the original debt remaining in every sense 
or in every other sense unsatisfied. I believe that no 
lawyer will now dispute either of these propositions." In 
JSx parte Waterfall (6) a joint creditor recovered judg- 
ment against one of his three co-debtors, but was held 
nevertheless entitled to prove against the joint estate. 
The circumstance that the other two joint debtors were 
out of the jurisdiction in that case cannot distinguish it 
from the present. In Drake v. Mitchell (c) Lord EZfejt^ 
borough said : *' I have always understood the principle 
of " transit in rem judicatam" to relate only to the par- 
ticular cause of action in which the judgment is recovered 
operating as a change of remedy from its being of a 
higher nature than before. But a judgment recovered in 
any form of action is still but a security for the original 

cause 



(o) I Bank. Jpp, 170; S, C, 
3 JhG.,M,^ G.174. 



(6) 4 DeG.^ S. 199. 
(c) 3 Eatt, 259. 
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cause of action until it be made productire in satisfaction 1858. 
to the party, and therefore till then it cannot operate to ^■^'^v^'^ 
change any other collateral concurrent remedy which the Hioqins 
party may have." And this was quoted with approba- *"^ Others, 
lion by Lord Chief Justice Tindal in Bell v. Banks (a). Tylmi 

and Another. 

Mr. Speed, in reply, referred to the judgment in Ex 
parte Waterfall, as showing, that the decision there 
proceeded entirely on the fact of the absence of the 
co-debtors out of the jurisdiction, circumstances which 
entitled the creditor to say, that he had not voluntarily 
elected to sue one alone, as had here been the case. 



The Lord Justice Knight Bruce. 

In this case, a farmer sold corn to two millers who 
were partners. He sold to the partnership, and his 
debt, therefore, constituted a partnership debt. Un- 
luckily, perhaps, for him, the facts are such that the 
farmer must be taken to have had notice of the partner- 
ship, and that he had the two millers for his debtors. 
This appears upon the evidence. He probably dealt 
personally with only one of these millers, and when he 
found, on the part of that one, either unwillingness or 
inability to pay his demand, he consulted his attorney, 
and probably when he did so, he mentioned to the at- 
torney only the name of that miller as his debtor, whom he 
had himself seen at market. Against that one alone an 
action was brought, and judgment was recovered and 
completed. When the judgment was completed, and 
not before, an act of bankruptcy was committed. Not- 
withstanding all this, the unfortunate creditor, who found 
he could get nothing from the separate estate of his 

judgment 
(a) 3 Man. ^ Gr, 258. 

Vol. L R D J. 
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1858. judgment debtor^ has been allowed to prove his debt 
^'^^v^^ against the joint estate of the two millers. 

Ex parte 

HlOOINS 

and Others. I much wish, that I could adhere to that decision, and 
In re J fed almost ashamed to find myself differing from the 

and Another. Commissioner on such a point. It appears, however, to 
me, that the joint debt was extinguished both legally 
and equitably according to the law of this country. 
The cases of Ambrose v. Clendon (a) ; JEx parte Grif- 
fiths {h\ and Ex parte Waterfall (c) were cases of ex- 
ception. But in the present instance, there are, as I 
conceive, no circumstances to constitute an exception. 
I repeat that it is with regret, and almost with something 
more, that I find myself compelled to difier from the 
decision of the learned Commissioner. 



The Lord Justice Turner. 

I . agree with my learned Brother. It appears to 
me, that by the judgment the remedy was entirely 
gone against the joint debtors both at law and in 
equity. The question is, whether there is anything 
to preserve the right to a remedy by proof against the 
joint estate under the bankruptcy. I cannot see any- 
thing which does so. It might have turned out to be 
for the benefit of the creditor to maintain the judgment 
against William Tyler, and to have proved against his 
separate estate. He has elected to take his remedy 
against William Tyler separately, and it now turns out 
that this is not for his benefit. He has made his de- 
liberate election to pursue his remedy against one debtor, 
and that having failed, he is now attempting to have 
recourse to the others. Ambrose v. Clendon was not a 

case 

(fl) Ciuet temp, Hardw, 267; 3 De G., Af. ^ G. 174. 
2 Strange, 1042. (c) 4 De G. 4- Sm. 199. 

(6) I Bank. App, 170; S. C, 
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case of election, nor could there have been any intention 
to elect, and the same observation applies to some of the 
other cases. But here there has been an election, and 
the creditor is bound by it. 

The proof must, therefore, be expunged. 



1858. 

Rv parte 

HlOOINS 

and Others. 

In re 

Tyler 

and Another. 



The counsel for the assignees did not oppose the 
payment of the costs of both parties out of estate, which 
was accordingly ordered. 



March 26. 

Before The 
Lords 



Ex parte JAMES BLACKHURST. 

In the Matter of JAMES BLACKHURST, a 
Bankrupt. 

npHIS was the appeal of the bankrupt from the deci 

sion of the Commissioner, suspending the bank- Justices. 

rupt's certificate for twelve months without protection for a solicitor, 

three months. ^^^^ ^f^«"^» 

an action 

brought 

The bankrupt had carried on from the month of May, ll^cfii^oITghf 

1853, until his bankruptcy which took place in October, to be able to 

1857, the business of an attorney and solicitor and money of defence not 

scrivener. naerely avail- 

able at law, 
but affording a 

At the sitting for the allowance of the certificate on tToTi^the^*" 

the II th o{ February, 1858, no opposition was made defence. 

A solicitor 
except removed by 
certiorari an 
action brought against him by a client in the County Court to a Duchy Court of Com- 
mon Pleas, and it appeared that he had no good defence. On judgment being reco- 
vered against him he was adjudicated bankrupt on his brother's petition; — HeUif that 
bis certificate was properly suspended for twelve months. 

r2 
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except on behalf of Joseph Woodhead, one of the Re- 

^ spondents. who had been a client of the bankrupt, and 

Ex parte , , , . , . , .J 

Blackhurst. who deposed to circumstances which were m substance 
In re as follows, as constituting sufficient reasons for the refusal 
of the certificate on the ground of vexatious litigation. 

In July, 1855, the bankrupt, as the attorney of Mr. 
Woadfiead, recovered judgment for 201. and costs, 
amounting altogether to 261. I8s. 2d., in the County 
Court. 



Subsequently Mr. Woodhead introduced to the Ap- 
pellant a tenant of his named Edward Smith, and re- 
quested the Appellant to undertake, on behalf of Mr. 
Smith, the defence of a suit which had been instituted 
against Mr. Smith in the Court of Chancery of Lancaster. 

The bankrupt declined undertaking such defence, un- 
less some further security were provided for payment of 
his costs beyond the mere personal liability of Mr. 
Smith. An arrangement was then come to, the nature 
of which was the subject of conflicting evidence. The 
bankrupt deposed that Mr. Woodhead agreed to be 
answerable for the costs of the defence to the extent 
of 20L, and that they might be retained out of the 
money recovered in the County Court, while Mr. Wood- 
head's representation was, that he only agreed to be 
answerable to the extent of 10/., and had never con- 
sented to the retainer of this amount out of the money 
then due to him. 

On the 14th of May, 1857, the bankrupt received a 
letter from Mr. WoodheacTs then attorney, requiring 
payment of ^4/. 3s., as the amount of debt and costs 
received by the bankrupt for Mr. Woodhead from the 
County Court, and on the bankrupt claiming to set-off 

the 




CASES IN BANKRUPTCY. 

the costs incurred in defending the Chancery suit on 

behalf of Mr. Smith, Mr. Woodhead entered a plaint in 

^ Ex parte 

the County Court against the bankrupt, and by his par- Blackhurst. 

ticulars of demand claimed 31/. Is. 2d. as due to him. In re 

Blackhurst. 

The bankrupt caused the plaint to be removed by cer- 
tiorari into the Court of Common Pleas at Lancaster, 
and pleaded amongst other pleas ** never indebted." 

The bankrupt deposed that in doing this, he was ad- 
vised by his counsel that, according to facts submitted to 
counsel (and which the bankrupt said were accurately 
stated), the bankrupt had a good defence to the action. 

On the cause being called on at the assizes, it was 
referred to a Mr. Martin, a solicitor, all costs to abide 
the event of the reference. 

The reference occupied two days, when the arbi- 
trator made his award in favor of Mr. Woodhead for 
22/. I6s. 4d. 

Mr. Swanston and Mr. De Gex, in support of the 
appeal. 

The bankrupt was advised that he had a good defence 
to the action, and according to the evidence now before 
the Court, the arbitrator has not decided according to 
the merits. At all events the result shows that the 
bankrupt had a good defence to part of the demand. 
The plea of " never indebted'' was the proper one to 
raise the question of the amount. The bankrupt cannot, 
under these circumstances, be condemned to suspension 
of his certificate on the ground of vexatious litigation. 

Mr. Osborne, for Mr. Woodhead, contended that the 

decision 
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1858. decision of the Commissioner was more favorable than 

^"^v-^^ the Appellant deserved. 

Ex parte 
Blackhurst. 

2„ re Mr. C. Hall, for the assignees^ left the matter to the 

Blackhumt. decision of the Court. . 



TTie Lord Justice Knight Bruce. 

A solicitor who defends an action brought against him 
by a client for money alleged to have been received by 
the solicitor for that client's use, or on that client's 
account, ought to be able to show especially good 
grounds for such a proceeding. By the expression 
*' good grounds/' I mean not merely grounds available 
as a defence in a court of law, but grounds affording 
a moral justification for the defence. I look in vain for 
such grounds in this case. The manner in which Mr. 
Woodhead has been met was litigious, vexatious, and 
oppressive in form and substance. This Court is bound 
by the award, which establishes this debt as just, and, 
looking into the circumstances of the case, I think that 
they afford no excuse for the course adopted by the 
bankrupt. I do not say that there has been any error 
in the decision at which the learned Commissioner has 
arrived, but if there has been any error, it is I think, 
considering the position in life and the profession of the 
bankrupt, an error on the side of lenity. 



The Lord Justice Turner. 

A vexatious resistance has been made against a legal 
demand, against which there was not, and it must have 
been well known that there was not, any defence. I, 
therefore, agree in the decision. 

Subsequently, 
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Subsequently, Mr. Woodhead having withdrawn his 

opposition, the case was again mentioned, and referred 

by consent back to the Commissioner on the question of Blackhurst. 

protection. J^n re 

Blackhurst. 




Ex parte FRANCIS BREWER COLEMAN. 

In the matter of FRANCIS BREWER COLEMAN. 

a Bankrupt* 

March 27. 
npHIS was the appeal of the bankrupt, from the total Before Tke 
"^ refusal of his certificate by Mr. Commissioner t..-^?'^' 
Holroyd. The ground of the refusal was, that the Where a bank- 

bankrupt had from time to time sold by auction, under ""R* ^*^ "^^^ 

. t ,1.1 "i. , . ; ""^®^ ^^^ 

cost price, goods purchased ni the way of his trade upon price goods 

course of deaU 
On behalf of the assignees, it was deposed by a clerk |^^ condd^ 
who had searched the bankrupt's books and examinations, ™We ezteot in 

and supplemental ledger, that, according to the result amount: 

of this search, the goods purchased by the bankrupt ^^^» ^*.' *' 
between August 30th, 1853, and October 3rd, 1857, the evidence of the 
date of the bankruptcy, cost 23,308Z. U. Id., and that ^JlJaSV 
since March 1st, 1855, part of these goods to the value fraud, and that 
of 11,I^5Z. 55. 7(/., had been sold by auction out of the i,^^ y^^j^ p^^ 
usual course of the bankrupt's trade ; that it further V^^y refused, 
appeared, that there were, in 1855, goods sold by auction 
for 520/. 9s. 5</., which the bankrupt estimated (having 
kept no account of the goods so sold by him) had cost 
him 668/. ; that in the year 1856, there were goods so 
sold for 2,897/. 6*. lid., which cost 3,536/. 2s. ; that in 
the first nine months of the year 1857, there were goods 
so sold for 5,812/. 12s. lid., which cost 6,521/. 3s. Id., 
the total loss in the three years being 1,894/. 169. 4</., 

not 
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£x parte 
Coleman. 

In re 
Coleman. 
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not including the commission and charges for selling the 
said goods; that after payment of 693/. l\s. 6d., for 
commission to the auctioneer for selling the goods, the 
actual net sum realized by the bankrupt was only 
8,536Z. ns. 9d., on goods invoiced to him at 
U,l25L58.7d. 



This was the only objection to the certificate urged 
before the Commissioner^ who, however, said, that it was 
of so serious a character, and calling for so severe a 
sentence, that its being the only objection could not 
relieve the bankrupt from a judgment which so grave a 
charge demanded at the hands of the Court. 

Mr. Bacon and Mr. Bagley, in support of the appeal, 
referred to Ex parte Manico (a). 

Mr. Sargood for the assignees. 



The Lord Justice Knight Bruce. 

There are distinctions between this case, and that of 
Manico (a), unfavorable to the present bankrupt. The 
course of trading complained of here has been to a 
great extent, and covers a great space of time. I am 
afraid, that there is to be inferred from it a settled plan 
of dealing. The inference is, I fear, irresistible, that 
the credit given to the bankrupt proceeded on the 
belief of those from whom he purchased these goods — a 
belief which they were allowed by him to entertain — 
that the goods would be sold at a profit in the ordinary 
course of trade. These dealings have gone to such an 
extent, and are of so very objectionable a kind, that I 
cannot venture to disturb the decision as to the cer- 
tificate, 
(a) 1 Bank. App, 270; S. C, 3 De G., M.^G. 502. 
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tificate. It appears to me, however, that the assignees 

may, without abandoning their duty, consent to protec- 

... A . . •r* 1 Ex parte 

tion being given, after a certain time, ror that purpose, Coleman. 

I should recommend the 1st oiJune next. In re 

CoLBMAl^. 




TTie Lord Justice Turner. 

This trader has sold goods at a loss to a very great 
extent, with a view to keep up his credit, and enable 
him to meet the bills which he had given. He has thus 
committed a direct fraud on those from whom he pur* 
chased the articles, in leading them to believe, that the 
goods were to be sold in the ordinary course of trade. 
Under these circumstances, looking at the transaction as 
one of dishonesty, we cannot go further in mitigating 
the sentence than the Lord Justice Knight Bruce has 
suggested. 



Mr. Sargood, for the assignees, assented to protection 
being given. 
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JprU 16, 17, 
23. 

Before The 
Lords Jus- 
tices. 

Where the 
bankrupt had 
lost 200/. on 
contracts for 
the purchase 
of railway 
shares, the 
Court refused 
to disturb a 
suspended cer- 
tificate with 
protection, 
although the 
assignees op- 
posed and ap- 
pealed from 
the order. 
Whether such 
a contract is 
an offence 
within the 
Bankrupt Law 
Consolidation 
Act, 1849, 
giusref 



Ex parte CHARLES TURNER, DAVID 
MALCOMSON and NICHOLAS DENDUYTS. 

In the Matter of JOHN BREARLEY WOOD 
and WALTER TARRANT, Bankrupts. 

fTlHIS was an appeal of the assignees from the allow- 
ance by Mr. Commissioner Steoenson of the bank- 
rupts' certi6cate, with a suspension of ten months and 
protection. 

The Appellants had opposed the certificate before the 
Commissioner on the ground that the bankrupts had 
each of them, within the meaning of the 201st section 
of the Bankrupt Law Consolidation Act, 1849, lost 200/. 
by a contract for the purchase or sale of stock, which 
was not to be performed within one week after the dale 
of the contract. • 

Some of the shares in which the dealings in question 
took place were in the Grand Trunk of Canada Rail- 
way Company^ others were in the South-Eastern Rail- 
way Company i and others in the Midland Railway 
Company y and had been converted into stock ; but others 
were in the Great Luxembourg Railway Company and 
in the Great Western of Canada Railway Company^ 
which were convertible into stock, but had not yet been 
so converted. 

Mr. Bacon and Mr. C Hall for the assignees. 

They referred to Ex parte Matthison (a), Ex parte 

Copeland(b), Ex parte Ryder (c). 

Mr. 



(a) 1 Bank, Jpp. 48; S. C, 
1 DeG.yM,^ G.448. 
(6) 1 Bank. App. 208 ; S, C, 



2 De G., M. ^ G. 914. 

(c) AntCyp, 127; S. C, 1 De 
G.* J. 317. 
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Mr. Seltvyn, for the bankrupti referred to £Ix parte 
Wade {a). 

Mr. Bacon in reply. 

The Lord Justice Knight Bruce. 

In the particular circumstances of this case, we are 
both of opinion that the order of the Commissioner 
should not be varied^ but that the bankrupt should be 
allowed to take the chance of the validity of the certi- 
ficate. If the case is within the section, the certificate 
will be of no avail. We give no opinion on the question 
whether it is so or not. 

The Lord Justice Turner concurred. 

(a) 2 Jur., N. S. 218. 



1858. 

Ej pat ie 

Turner 

and Others. 

In re 

Wood 

and Another; 



Ex parte HENRY SKELTON and JOHN HILL 

In the Matter of HENRY SKELTON, JOHN HILL 
and RUDOLPH STEINMANN, Bankrupts. 

rilHIS was the appeal of two of the bankrupts from 
the refusal by Mr. Commissioner Perry for leave 
for them to surrender after the expiration of the statutory 
time. 

They stated by their petition to the District Court, 

and 



order will be made for that purpose, although the statutory time has 
atsigneef object 



April 16, 23. 

Before The 

Lords 

Justices. 

Where it is 
consistent with 
public justice 
and for the in- 
terests of the 
creditors that 
the bankrupts 
should sur^ 
render, an 
expired and the 
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1868. and the affidavits in support of it^ that they went to 
^TT"^^^^ Boston in America on the 18th of December ^ 1857, for 
Skelton the purpose of endeavouring to establish a business com- 
and Another, munication with persons there and at New York; that 
Skelton though they were in debt to some extent when they left 
and Otben. England, yet they did not expect any proceedings in 
bankruptcy to be instituted against them; and did not 
depart for fear of or with a view to avoid such proceed- 
ings, that they had no knowledge of any proceedings in 
bankruptcy until they were informed of such proceedings 
by letters received by them at New York on the lOlh of 
February , 1858 ; that they lost no time in returning to 
England for the purpose of submitting to the jurisdic- 
tion of the Court, and had sailed from New York on the 
18th of the same month, in order to surrender. They 
had arrived in England on the 6th of March following. 

Mr. Commissioner Perry on the 13th of March made 
the following order now under appeal. That on payment 
into the hands of the official assignee of a sum of 90/., 
and of a sum of 10/., and also of a sum of 60/., being 
monies received by the bankrupts just prior to their 
proceeding to Boston in America, part whereof, 60/., had 
been paid to the father of one of the bankrupts, and the 
remaining 100/., expended by the bankrupts on them- 
selves in paying their passage money and other expenses 
to America and back; and also on the depositing with 
the official assignee an acceptance of one Joseph Rod- 
cliffe for 71/. odd, the bankrupts should be allowed to 
surrender to the petition for adjudication, and that on 
such payment being made as aforesaid, a day should 
be forthwith appointed and advertised in the London 
Gazette for them to pass their last examination. 

The bankrupts now stated by their petition of appeal 
and the affidavits in support of it that they had, since 

the 



and Another. 

In re 

Skelton 

and Others. 
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the date of the order, caused to be paid and trans- 1858. 

ferred into the hands of the official assignee, under ^T"^^"^ 

Steinmann §f Co^s bankruptcy, 60/. and the bill for Skelton 
71Z. 19*. lOrf., mentioned in the Commissioner's order, 

but were unable further to comply with it. Skelton 

Mr. Gxffard^ in support of the appeal, said that the 
Appellants had been examined before the Commissioner, 
which was in effect a surrender. 



Mr. jBacon, for the assignees, submitted that the exa- 
mination, having been taken on the petition to surrender, 
could not itself be regarded as a surrender ; and he con- 
tended that the leave sought was an indulgence to which 
the bankrupts* misconduct disentitled them. 

The Lord Justice Knight Bruce. 

My impression is, that it is consistent with the demands 
of public justice, and that it is for the interest of the 
creditors, that the bankrupts should be allowed to sur- 
render, without imposing on them any further terms 
than those with which they have complied. But I had 
rather that this should be taken as a recommendation to 
the Commissioner than as a decision. 

The Lord Justice Turner concurred. 
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April 23. 

Before l^ke 

Lords 
jubticeb. 

The 12 & 13 
Vici. c. 106, 
■« 98, pro- 
viding that, 
after a petition 
for adjudica- 
tion is filed 



Ex parte THOMAS GREEN and CHARLES SA- 
MUEL STOKES. 

In the Matter of JOHN DALES, a Bankrupt, and 

In the Matter of JOHN DALES and BENJAMIN 

DALES, Bankrupte. 

rilHIS was the appeal of joint creditors of the bank- 
rupts against an order of Mr. Commissioner JFon- 
blanque, directing, under the 98th section (a) of the 
Bankrupt Law Consolidation Act, 1849, that a petition 
for a joint adjudication of bankruptcy against the bank- 
rupts 



(o) "XC VIII. That after a fiat 



against one or issued, or a petition for adjudica- 

more memher ^^^ ^f bankruptcy filed, against 
or members of « , 

- «..« -,... .^ or hy one or more member or 
a firm, any pe- ^ 

tition for adju* members of a firm, any petition 



dication filed 
against any 
otner member 
or members 
shall be pro- 
secuted in the 



or petitions for adjudication of 
bankruptcy against or by any 
other member or members of 
such firm shall be filed and pro- 
secuted in the Court in which 



■aroe Court as the first fiat or petition was pro- 

2!®w!l'^*?1 secuted; and immediately after 
that the esUte . ,. ' . . , f . 
of the bank- *"® adjudication under such other 
nipt or bank- petition or petitions all the estate 
rupts shall vest real and personal of such bank- 
in the as- rupt or bankrupts shall vest in the 
Si?*fiSt,"ap-" official assignee and the creditors' 
plies to a case a«s^*g"ee (if any) under the first 
where the fiat or petition ; and thereafter all 
second petition 



separate proceedings under such 
petition or petitions shall be 
stayed ; and such petition or pe- 
titions shall, without affecting the 
validity of the first fiat or pe- 
tition, be annexed to and form 
part of the same \ provided that 
the senior commissioner may di- 
rect that such other petition or ' 
petitions shall be filed and prose- 
cuted in any other Court, or be 
proceeded in either separately or 
in conjunction with the first fiat 
or petition: and such direction 
shall be made by a memorandum 
to that effect endorsed on such 
petition or petitions, and under 
the hand of the senior commis- 
sioner." 



is against all the members of the firm. 

Where, under this section, an order of annexation had been made of a joint to a 
prior separate petition for adjudication, and assignees had been chosen under the 
separate adjudication, joint creditors as well as separate creditors voting in the choice, 
the Court of Ap{>eal refused to discharge the annexing order or to annul the separate 
in favor of the joint adjudication. 



CASES IN BANKRUPTCY. 231 

rupts should be annexed to a former petition of separate 1868. 

adjudication against one of them. ^-•^/-w 

Ex parte 
Green 
The bankrupts John Dales and Benjamin Dales, for ^^ Another, 
twelve months previous to November , 1857, traded as Dales. 
builders at No. 20, George Street, Westminster, and the /„ re 
Times Wharf, Pimlico, and also at Louth, in the county /^"'u 
of Lincoln, and also in Canada as builders and con- 
tractors. 



On the 4th of November, 1857, a petition for adjudi- 
cation of bankruptcy was filed by William Robinson 
King against the bankrupt John Dales, who was on the 
14th of November, 1857^ on that petition adjudged a 
bankrupts He disputed such adjudication; but it was 
on the 3rd of December, 1857, confirmed by the Com- 
missioner, and afterwards on the 23rd of December, 1857, 
by the Lords Justices on appeal. 

On the 5th of February, 1858, a petition for adjudi- 
cation of bankruptcy was filed by the Appellants against 
John Dales and Benjamin Dales in the Court of Bank- 
ruptcy, London; but no adjudication was obtained till 
the 17th of March, when John Dales and Benjamin 
Dales were adjudicated bankrupts under the joint peti- 
tion. 

In the meantime creditors' assignees were on the 25th 
of February chosen under the separate adjudication, 
joint and separate creditors both voting at the choice. 

On the 24th of March, 1858, Mr. Commissioner 
Fonblanque made the order under appeal, whereby it was 
ordered that the petition for joint adjudication filed on 
the 5th of February, 1858, should be prosecuted in the 
Court in which the former petition for separate adjudica- 
tion 
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1858. tion was in course of prosecution, and that all the estate, 
^T"^"^^^ real and personal, of Benjamin Dales should vest in the 

Ex parte «. • i i i- . . i i • ^ /• 

Green official and creditors assignees under the said first peti- 

and Another, ^j^^ . ^j^^^ ^^^ sittings, which were about to be advertised 

Dales. Under the second adjudication, should be held for the 

In re proof of debts and the surrender of the bankrupt Benja- 

tndAnoSier. ^^^ Bales only; and that subject thereto all separate 

proceedings under the second petition should be stayed, 

and that the same should be annexed to and form part 

of the said first-mentioned petition, without affecting the 

validity of such first-mentioned petition ; and that the 

name of the solicitor to the first-mentioned petition 

should only be inserted in the advertisement for such 

two public sittings. 

The Appellants, by their petition of appeal, prayed 
that the second petition for adjudication might be prose- 
cuted independently of the first petition, and that, if 
necessary, the adjudication under the first petition might 
be annulled, or that all proceedings on the first petition 
might be stayed. 

Mr. Swanston and Mr. Clement Swanston, in support 
of the appeal. The second petition in this case was not 
against " any other member or members" of the firm, but 
against the same member as the former, together with 
another. It could not have been intended that the Act 
should apply to such a case, for it would then be con- 
travening the practice which has always been pursued, 
of preferring a joint to a separate adjudication, the as- 
signees having more extensive powers under the latter. 
At all events, the Court will now annul or impound the 
separate in favour of the joint adjudication. 

Mr. Selwyn and Mr. Be Gex, for the assignees, were 
not called upon. 

The 
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The Lord Justice Knight Bruce. 
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Ex parte 
Green 



In my opinion, no practical object conducive to the 

benefit of the creditors would be obtained by departing and'AnoSicr. 
from the course which the learned Commissioner has In re 
taken. The majority of the joint creditors have actually Dales. 
voted for the assignees under the separate adjudication. Dales 

and I see no reason for dissenting from the order under ^^ Another, 
appeal. 



The Lord Justice Turner. 

I quite agree. The appeal will be dismissed with 
costs. 



Ex parte GEORGE SWAYNE and GEORGE 
HINTON BOVILL. 

In the Matter of a Trader Debtor Summons against 
GEORGE SWAYNE and GEORGE HINTON 
BOVILL. 

April 23. 
rilHIS was an appeal from an order of Mr. Commis- Before The 
sioner Fonblanque made on a trader debtor sum- Justices 
monsy and requiring the debtors to give a bond under where an in- 

the 80th section of the Bankrupt Law Consolidation "P^torehip 

^ deed, similar to 

Act. that set out in 

Macnaught 
V. Rusiell 
The Appellants had executed a deed of arrangement (I H. 4r ^. 

'^'^ . 611), had been 

purporting executed by 
six-sevenths 
of the creditors of a firm more than three months before the service of a trader debtor 
summons:— He/d, that there was su£Scient probability of it affording a good defence 
to the demand to induce the Court to abstain from requiring the debtors to give a 
bond. 



Vol. I. 



D.J. 
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1858. purporting to be made within the meaning of the 2S4th 

^^^^"^^ section of the Act. 
Ex parte 

SWAYNB • 

and Another. fj^g jgg j q{ arrangement was prepared and in readiness 

SwAT^i ^^' execution on the 24th of April, 1857, and was on 

and Another, that day executed by the Appellants and by John Lackett, 

Frederick Joseph Bramwell, Joseph Carey and Joseph 

Freeman, all of whom were creditors of the Appellants. 

By the petition of appeal and affidavits in support of 
it it was stated that the Appellants had been unable until 
the 26th of February, 1858, to obtain the requisite 
number of signatures to the deed, and that the completion 
of the arrangement had been afterwards delayed by the 
appointment of a new inspector in the place of one who 
declined to act, but that as soon as this appointment had 
been completed the inspectors certified to the Court 
of Bankruptcy in writing that the deed of arrangement 
had been signed by six-sevenths in number and value 
of the Appellants' creditors Vhose debts amounted to 10/. 
and upwards, as required by the 22Gth section of the 
Bankrupt Law Consolidation Act, 1849, and this certi- 
ficate was on the 11th of March, 1858, filed with the 
registrar of the Court under an order written thereon 
and signed by the Commissioner. The certificate had 
appended thereto a full account of the Appellants' debts, 
together with the names, residences and occupations 
of their creditors, and was accompanied by an aflidavit 
of the Appellants verifying it as required by the 227th 
section of the Act. 

On the lOth oi March, 1857, a trader debtor summons 
was issued by the Court of Bankruptcy at the instance 
of Messrs. Waring Brothers, requiring the Appellants 
to appear before the Court of Bankruptcy in BasinghaU 
Street on the 17th of March, 1858, to ascertain whether 

or 
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or not the Appellants admitted the demand of William 1858. 

Waring, Henry Waring and Charles Waring (who were ^T^""^^^ 

in the summons stated to claim of the Appellants the Swatnb 

sunt of 6,311/. 6s. Id. for a debt), or any or what part ^^^ Another. 

thereof, or whether the Appellants believed they had a Swatne 

good defence upon the merits to such demand, or to any *nd Another, 
and what part thereof. 

On the SOth oi March, 1858, the Appellants attended 
before the Commissioner. 



On the particulars of demand and notice requiring 
payment having been read to the Commissioner, it was 
submitted to the Commissioner on behalf of the Ap- 
pellants that the summons was answered by the certificate 
of the inspectors appointed under the deed of arrange- 
ment, and evidence was adduced to prove that the deed 
had been executed on the 26th of February, 1858, by 
all the creditors whose names and seals appeared respec- 
tively to be subscribed and affixed thereto, and that the 
deed was precisely in the same state on the 26th of 
February, 1858, as it was on the 11th of March, 1858, 
when the certificate of the inspector was filed. And it 
was admitted that more than three months' notice of the 
suspension of payment of the Appellants and of the deed 
of arrangement had been given to and received by 
Messrs. Waring Brothers. It was also stated to the 
Commissioner, as the fact was, that the form of the deed 
of arrangement had been adopted from that on which 
the decision of the Court of Exchequer had been given 
in the case of Macnavght v. Russell (a), except that the 
deed of arrangement with the Appellants contained a 
provision for payment of a dividend to creditors who 
might have become such between the 9th of March, 

being 
(fl) 1 ii.*N. 611. 
s2 
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1858. being the date of the suspension of payment, and the 
^TT"^^^ 24th of April, being the date of the deed. 

SWAYNB 

and Another, The Commissioner held that the deed and certi^te 
SwAYMB ^^^^ "°^ ^^ answer to the right of the summoning 

and Another, creditors to the discovery sought upon the summons, 
and that the Appellants were bound to answer the ques- 
tions put to them upon the summons^ and he required 
the Appellants' solicitor to state on the Appellants' 
behalf whether or not they admitted the debt of the 
summoning creditors. The Appellants' solicitor there- 
upon admitted that the Appellants' estate was indebted 
to Messrs. Waring Brothers to the amount sworn to by 
them, but each of the Appellants made an affidavit that 
he verily believed that he had a good defence upon the 
merits to the demand of the summoning creditors, 
Messrs. Waring Brothers. 

Messrs. Waring thereupon applied to the Commis- 
sioner to require of the Appellants to enter into a bond 
with sureties to secure the demand, and the Commis- 
sioner, having ascertained that the estate of the Appellants 
still remained vested in them, and had not been assigned 
to the inspectors, decided that as the demand of the 
summoning creditors was in peril they had a right to the 
bond, and required the Appellants to give a bond ac- 
cordingly, adding, that if the irestate had been assigned 
he might have come to a different conclusion. 

The order under appeal was accordingly made, and 
dated the 23rd of March, 1858. It ordered that within 
ten days from its date the Appellants should enter into a 
bond in the sum of 7,311/. 6^. 7d. with two sufficient 
sureties, to pay such sum as should be recovered in any 
action which should be brought for the recovery of the 
same, together with such costs as should be given in 
such action. 

Mr. 
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Mr. Bacon and Mr. Piggotty in support of the appeal, 1858. 

referred to Ex parte Wood (a), Macnaught v. Russell (6), ^T^^^*^ 

Irving v. 6rray (c). Swatnb 

and Another. 

In re 
Mr. Swanston and Mr. Bagley, for the summoning Swatne 

creditors, cited Tetley v. Tayfor (rf), Z)r«£; v. Collins («), ^^ Another. 

Ex parte Wilkes {f). 

Mr. Malins for the inspectors. 

Mr Bacon in reply. 

7V/C Lord Justice Knight Bruce. 

Considering the provisions of the Act of Parliament, 
and what has been said and done in other Courts on 
them, I think that the question of the sufficiency or 
insufficiency of this deed for the purposes suggested is 
one of too great difficulty and obscurity to render it (it 
that a bond with sureties should at present be required. 
It seems to me a case for the summons standing over, 
with liberty for the Respondents to bring such action as 
they may be advised, the alleged debtors undertaking, if 
such an action shall be brought, to give every facility for 
the purpose of having it tried with dispatch. 

The Lord Justice Turner. 

The object of this application is to try the validity of 
a deed through the medium of an adjudication in bank- 
ruptcy, and I think that we are bound, in the exercise 
of our discretion, in requiring a bond, to look at the con- 
sequences 

(a) 1 Bank, App. 353; S. C, {d) 1 Ell. ^ BL 521. 
4 DeG,,M.i G, 875. (e) 6 Exch. 670. 

(b) 1 UurU. ^ N.6U, U) I Bank. App. 458; S. C, 
(0 3 HurU. * N. 34. 5 De G., M. ^ 0. 418. 
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1858. sequences which will follow a disputed and doubtful 

^ adjudication in bankruptcy. It is not a question between 

SwAYNB the creditors and the debtors only, but between the six- 

an not er. g^y^p^j^g ^f jj^g creditors who have signed the deed and 

SwAYME the remaining one-seventh. In the circumstances of this 

and Another. ^^^^ [ ^^ ^f opinion that a bond should not be required. 



Ex parte SAMUEL HAINES. 

In the Matter of JOHN POWELL, a Bankrupt, and 

In the Matter of THOMAS POWELL, a Bankrupt, 

and 

In the Matter of JOHN POWELL and THOMAS 

POWELL, Bankrupts. 
May 31. 
Before The T^HIS was the appeal of a separate creditor of Thomas 

Lords A PowelL one of the bankrupts, from an order of 
Justices. ^ ^ ' ^ ^ ' ^ 

Aflertwosepa- ^^^ Birmingham District Court, directing two separate 

wte adjudica- petitions for adjudication to be consolidated with a sub- 

tions of bank- . 

ruptcy had sequent joint adjudication. The petition of appeal also 

a^^inst uTo sought to set aside the choice of assigned under the 

partners on joint adjudication, 
their own peti*^ 
tions, a joint 

Si"Sne"d The bankrupt John Powell was an awl blade maker 

against both on at Aston^ near Birmingham^ and the bankrupt Thomas 

a joint ere- Powell was a brass founder at Birmingham ; but it was 

ditor. An alleged 

order of the ^* 

district Court, 

consolidating the separate petitions with the joint petition, was held to be irregular, 
and was discharged, and the choice of assignees under it vacated. 
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alleged that Thomas Powell was also a partner with John 
Powell in the awl blade business. 

On the 25th of February ^ 1858, John Powell was 
adjudicated a bankrupt on his own petition, and on the 
5th of March^ 1858| Thomas Powell was adjudicated a 
bankrupt on his own petition. 

On the 13th of March, an application was made under 
the two adjudications^ upon notice to the bankrupts, for 
an order that all separate proceedings under the petition 
against Tliomas Powell might be stayed, and that that 
petition might be annexed to and form part of the pe- 
tition against John Powell. The hearing of this appli- 
cation was, by an order of the 13th of March, 1858, 
adjourned until the £2nd of March, the day appointed 
for the choice of assignees under the two petitions. 

On the 22nd of March, the Commissioner adjourned 
the choice of assignees until the 12th oi April following. 

On the 26th of March, 1858, Mr. Alexander Har- 
rison filed a petition for a joint adjudication against John 
Powell and Thomas Powell, who were on the same day 
adjudicated bankrupts under that petition. 

On the 8th of April, 1858, the order under appeal 
was made by the Registrar acting for the Commissioner, 
whereby it was ordered that the two separate petitions 
should be consolidated with and form part of the joint 
petition, and that all further proceedings under the re- 
spective separate estates of John Powell and Thomas 
Powell should be stayed. 

Notice had not been properly served on Thomas 
Powell of the application on which this order was made. 

On 
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1858. 

Ex parte 
Hainbs. 

In re 
Powell. 
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1858. On the 17th of April a sitting was held, at which 

^■^^'^^^ proofs were admitted against the separate estates of the 

HAfNEs. bankrupts, and against their alleged joint estate, and 

In re assignees were chosen by the joint creditors exclusively. 
Powell. 

The Petitioner submitted by his petition, that the 
validity of the joint adjudication was open to great doubt, 
owing to it being uncertain whether there ever was any 
partnership between the bankrupts, and owing also to 
one of the bankrupts not being properly described in 
the adjudication. It was also submitted that the order 
of the 8th of April was invalid, as being made after the 
two separate adjudications, and without proper notice to 
Thomas Powell, 

Mr. Selwyn and Mr. JDe Oex, in support of the appeal. 

The order under appeal could not in any event have 
been properly made without due notice to ITionuu Powell 
of the application for it, and no such notice was given. 
But even if notice had been duly given, it was not within 
the jurisdiction of the Commissioner to make such an 
order. The 98th section of the Act (a) expressly directs, 
that when there is an adjudication of bankruptcy against 
one member of a firm, and afterwards a petition is filed 
for adjudication of bankruptcy against any other member 
of the firm, the latter petition shall be annexed to the 
former. The Registrar has here done the reverse of 
what the Act directs, for he has annexed the earlier 
separate petition to the later joint petition. It is the 
senior Commissioner alone who, under the 90th section, 
has jurisdiction to alter the mode of proceeding, which, 
in the absence of such alteration, must be pursued ac- 
cording to the Act by the District Courts. 

Mr. 

(a) See ante, p. 230, note (a). 
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Mr. Swanston and Mr. Clement Swanston for the 1858. 
Respondents. ^T''^^ 

Ex parte 

With respect to the want of notice, if the Court Haines. 

should be of opinion that the order would have been ^^^ *"* 
'^ ^ ^ Powell. 

correct supposing it to have been made on proper notice, 
it will not now discharge it, and put the parties to the 
expense of obtaining a new order to the same effect, 
although it may think that it would have been more 
proper to have given formal notice to Thomas Powell, 
especially as he is not the Appellant. But we submit 
that the order is quite correct. The Court has decided 
in JSr parte Green (a), that under the 98th section two 
petitions may be annexed, although among the partners 
against whom the second is filed there may be one of 
them against whom the first was filed, the word ''others" 
not meaning ''others" exclusively. The annexation was 
therefore correct, and the only objection made is as to 
the order of annexation. But in this respect, also, surely 
the order follows the ordinary rule of the Court, it 
having been always the practice, and in all respects more 
convenient, to annex the separate proceeding to the joint, 
than to take the reverse course. The Appellant can 
have no possible interest in the appeal, for the result of ^ 

it, if successful, would be to annex the joint petition, not 
to the petition against Thomas, but to that against John, 
under which there are no assets to be administered, and 
which cannot be more favourable to Thomas Powell, or 
to the Petitioner as his separate creditor, than the joint 
petition. If the appeal should succeed, Johns separate 
creditors would exclusively choose the assignees, although 
they are the creditors who of all others have the least 
interest in the assets to be administered, there being no 
estate of John Powell, while the joint estate is of con- 
siderable amount. The Court will not entertain an 

appeal 
(a) Ante, p, 230; S. C, 3 De G. i J. 50. 
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1858. appeal in which the Appellant can have no legitimate 

^'^">^^^ interest or object, and where the result would be to pro- 

H A^Ef! ^^^^ nothing but expense, inconvenience and mischief. 



In re 
Powell. 



Mr. De Gex, in reply, insisted upon the Petitioner's 
right to have the statutory course pursued, unless it 
should be departed from by an order of the senior Com- 
missioner, according to the provisions of the Act. 

The Lord Justice Knight Bruc£. 

We both agree with the Petitioner, that there has been 
a double irregularity in the case, and that the order 
ought to be discharged and the choice of assignees 
vacated. 

The Lord Justice Turner concurred. 
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1858. 



Ex parte THE UNITY JOINTSTOCK MUTUAL 
BANKING ASSOCIATION. 

In the Matter of OCTAVIUS KING, a Bankrupt, and 

Ex parte in the same Matter. J^<p*« 26. 

June 1. 

rriHE former of the above cases was an appeal from Before 2%e 

the decision of Mr. Commissioner Evans, expung- , ^^^* 

' * ® Justices. 

ing a proof made by a company called the Unity Joint- where an in- 
Stock Banking Association, under the following circum- font bad ob- 

tamed a loan 
stances :— on a represen- 

tation, which 
he knew to be 
In May^ 1856, the bankrupt and Alfred King^ his false, that he 

elder brother, carried on business at DuUingham as "^if^^^ 

corn factors under the style or firm of " Octamus and proof for the 

Alfred King^' the bankrupt being the active partner, i^"y^Iaimtted 

and having the management of the monetary affairs, and »° l^nkniptcy. 

Alfred King's time being engaged in farming. ordinary 

proof had been 
at first admit- 
On the 7th of May^ 1856, the bankrupt, for the firm ted in such a 

of « Octavius and Alfred King;' opened an account ""^^^i^^^ 

with the company, and applied to them for a cash credit stances of the 

of 5,000/., offering to deposit, by way of collateral secu- fancy and of 

rity, two policies for 5,000/. each on each of their lives *^® fraudulent 

representation 
effected with the Western Life Assurance Association ; having been 

and further, offering to give the joint and several bond ^J^'^auh7 

of the firm of Octavius and Alfred King, and also of question ought 

their brother Edwin King, then carrying on business as brought before 

a miller at JBrinkley, near Newmarket, and also to effect the Court of 

two policies for ^,000/. each on each of the lives of first instance, 

Octavius and Alfred King in the Unity General Assur- ®° appeal from 

•^ •^ -^ an order ex- 

ance Association. punging the 

This P«~^- 



Amociatiom. 
In re 
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1858. This ofTer was accepted, and Octavius King filled up 

^1**"''^^^ a form of proposal for the insurance on his life, in which 

The Unitt he described himself as being twenty-two years of age. 

Joint-Stock j|^g company's solicitor remarked to him that he should 
Mutual *^ ^ 

Banking have thought he was older, and that he must have been 

in business before he was of age, to which he replied 
Kino. that he had been for three or four years, and since he 
was seventeen. The proposal papers for the life insur- 
ance were sent to the Unity General Assurance Office ; 
the premiums were paid on the 14th of June, and the 
policies were eventually completed on the footing of the 
proposal, and of the statement contained in it as to the 
age of Octavius King. A joint and several bond to the 
company was also executed by Octavius and Alfred 
King. 

Octavius and Alfred King became bankrupts, and the 
company on the 12th of May, 1857, tendered before 
Mr. Commissioner Evans a proof upon the bond against 
the separate estates of Octavius King and Alfred King, 
without stating any special circumstance, but treating the 
bond as one made by two adults. A proof was admitted 
for a portion of the amount, and a claim for the rest 

Afterwards, however, on the 22nd of December, 1857, 
the Commissioner made an order disallowing the Re- 
spondents' claims, and ordering the whole of their proof 
and claims to be expunged and disallowed. On appeal 
from this decision, it appeared that the facts as to the 
representations made by Octavius King as to his age 
had not been brought before the Commissioner ; where- 
upon the Lords Justices dismissed the appeal, without 
prejudice to the Unity Bank making a fresh application 
to the Commissioner to prove. A fresh application was 
accordingly made, and the facts fully stated. The Com- 
missioner 
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missioner thereupon made the order now under appeal, 1858. 

allowing the proof. v^n/-^/ 

Ex parte 
__,____- ,. . 1 Thb Unity 

On the 22na of December^ an application was made Joint Stock 
to the Commissioner to expunge the proof and claim bu'Yimo 
against Octavius King's estate, on the ground that he Association. 
was an infant at the time of the execution of the bond ; J" *^ 
and on proof of this fact being adduced, the Commis- 
sioner expunged the proof and claim. 

The former of the above cases was an appeal against 
this decision. 

Mr. Bacon and Mr. W. W. Cooper, in support of the 
appeal, referred to Stikeman v. Dawson (a). 

Mr. Swanston and Mr. Hannen, for the assignees, 
contended that, as the proof had been made on the bond 
as that of an adult, the expunging order was in any 
event correct. The company ought to have shown upon 
the face of their proof of the case on which they now 
relied, of fraudulent representation on the part of the 
infant. But such a case would not have availed them, 
for it would have been one of tort, and not a proper 
ground of proof, which must be founded on contract. 
If before the bankruptcy they had filed a bill, and ob- 
tained a decree, it might have been different possibly. 
As it was, there was no foundation for the proof or 
claim. 

Mr. Bacon in reply. 

The Commissioner has jurisdiction to admit a proof 
on equitable grounds, such as those which exist here, 
and there can be no use in putting the Appellants to the 
expense of going again before the Commissioner. 

The 
(a) 1 DeG.tfS. 90. 
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1858. 

Ex parte 

TiiK Unity 

Joint-Stock 

Mutual 

Banking 

Association, 

In re 

KiMO. 



This ofler was accepted, 
a form of proposal for the 
he described himself a 
The company's solir* 
have thought he ▼ 
in business be' 
that he had 
vas sever 



properly expunged by 

ials before him. If there 

the proof, it is one which 

jner, and we are of opinion, 

emitted to him, and not brought 

.St time before us. The petition of 

jc dismissed without prejudice to a new 



ance w ^^ ^|^g Commissioner for leave to prove. The 
' ^'^'V ^^® appeal will be reserved with liberty to 

\ tiC^ application was afterwards made to the Com- 
missioner, upon proof of the facts above stated, and a 
proof for 4,175Z. was admitted (a). 



(/i) The Commissioner gave 
the following judgment : — 

^' In this case the \Jn\ly Bank 
socks to prove on the scpunite 
estate of 0. King. It is resisted 
on the ground that at the time 
of executing the bond the bank- 
rupt was an infant. The fact of 
his being an infant is admitted ; 
but, on the other hand, it is as- 
serted, that at the time of exe- 
cuting the bond and borrowing 
the money he had stated that lie 
was of full age, and this fact is 
also admitted. It was contended 
that this was a fraud, and that 
equity would, notwithstanding his 
infancy, enforce the obligation 
against him. In favor of this 
position a variety of cases were 
cited, and it appears to me from 
a perusal uf those cases that equity 
would enforce the deed against 
the infant. On the other side was 
cited the case of J tunings v. Run' 
dell (8 r. R. 335), and I confess 



Against 

that at first it did appear to me 
that these creditors could not 
prove, because, although the in- 
fant might be personally liable, 
yet at law it would be by action 
of tort, and that there was there- 
fore no debt. I thought that 
equity, though it might give re- 
lief against the individual, could 
not turn such a claim into a 
debt. But in the case of Vaughan 
V. Vundtrntvgcn (2 Drew. 165, 
363, 409), it was held, that, by 
the fraud, the married woman 
made the appointed estate liable 
as general assets, as if she had 
been a feme suit in respect of it, 
and that the mortgagee had a 
right not only to a charge on the 
mortgaged real estate to which 
she was entitled in remainder, 
but, if it was not sufficient, he 
vas, by reason of the fraud, en- 
titled to rank as a creditor on her 
general assets, and to take the 
appointed personal fund, if there 
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'his decision, the assignees, and also a ere- 1858. 

£jr pnrte 
The Unity 

Mr. Selwyn and Mr. Hannen, in Joint Stock 
•^ Mutual 

^S. Bankinu . 

_ , . , , , . , , Amociation. 

.rly no debt^ either legal or equitable. j 

.« action for a claim of this description was King. 

- liable to a demurrer; Price v. Hewett{a). And in 

Liverpool Adelphi Loan Association v. Fairhurst (6) 

Lord Chief Baron Pollock said, 'Mn the case of an 

infant, it was held, for a similar reason, that he could 

not be made liable for a fraudulent representation that he 

was of firil age, whereby the Plaintiff was induced to 

contract with him ; Johnson v. Pye (c) ; and in the 

latter report it was said, that if the action should be 

maintainable, all the pleas of infancy would be taken 

away, for such affirmations are in every contract." 

There is therefore clearly no legal debt. Nor is there 
any debt in equity which can be the subject of proof, for 
the equity is personal only, and although in some cases, 
and under peculiar circumstances, it has, contrary to 
sound principles, as we submit, been allowed against the 
infant himself, there is no case in which it has prevailed 
against his creditors in bankruptcy or otherwise. 

Mr. Bacon and Mr. W. W. Cooper for the Company. 

The equity has been acted upon in many cases; Cory 
T. Gertchen (rf) ; Wright v. Snowe (e) ; Esron v. Ni- 

cholas, 

wtt not enough without it. The (a) 8 Esch. 146. 

case of a married woman appears (6) 9 Exch. 422. 

to me on this principle the same (c) 1 Sid, 258 ; 1 Keb, 913. 

as that of an infant, and I there- (d) 2 Madd, 40. 

fore admit the proof." (e) 2 De G. if S, 321. 
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cholas (a) ; Clarke v. Cobley (b) ; Clarh v. Bedford (c); 

Vavghan Y. Vanderstegen{d)\ Overton v. Banister {e); 

The Unity Drury V. Drury{f) ; Money v. Jordan (g) ; Beckett v. 

''^MuTUA^T'^ Corrffcy(A); and the principle has been acknowledged 

Banking in bankruptcy ; £r parte Watson (i) ; jEJr parto 

AsaOCIATION. n ^ .fv 

jBatej (A). 



In re 
Kino. 



They also referred to Stikeman v. Dawson (I) ; -Brw- 
Mr. Selwyn in reply. 



2%« Lord Justice Knight Bruce. 

June 1. It is unnecessary to say what in this case we might 

have thought it fit to do if we had been exercising a 
jurisdiction merely legal, for our jurisdiction is equitable 
as well as legal. Again, with respect to our equitable 
jurisdiction, it is not material to say what we might have 
thought the prgper course to be taken in the absence of 
decision ; for I think that, upon the admitted facts, the 
case is concluded by the judicial opinions of Lord 
Cowper, Lord Hardwicke, Lord Tkurhw and other 
eminent judges, which it would be improper in us prac- 
tically to question. A young man, who from his ap- 
pearance might well have been taken to be more than 
twenty-one years of age, engaged in trade, and wished to 

borrow 

Cfl) 1 Dc G. 4- 5. 118. 5 H. Lords Ca. 185. 
(6) 2 Coi, 173. (A) 1 Bro. C. C. 352. 

(c) 13 Vin. Ab. 536. (i) 16 Vet. 265. 

(d) 2 Drew. 165, 369. {k) 2 Mont. D, ^ D. 337. 
(c) 3 Hare, 503 ; 4 Beav. 205. (/) 1 JDc G. * S. 90. 
(/) 4 B. C. C. 506. (m) 1 Etp. 172. 

{g) 2 DeC, M.SfG. 318; 
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borrow or to obtain credit, and for the purpose of so doing 1868. 
represented himself to the petitioning creditor as of the ^T^"''^^^ 
age of twenty-two, expressly and distinctly so represented The Unity 
himself. We feel no difficulty or doubt on the question, ^^i?'' Stock 
whether the minor did at the time believe or not believe Banrino 
what he said, for it is impossible from the materials "o^'atiom. 
before Us to infer that he did believe his statement to be King. 
true or was ignorant of his oWti age when he obtained 
the money. The question is, whether in the view of a 
Court of Equity, according to the sense of decisions not 
DOW to be disputed, he has made himself liable to pay 
the debt, whatever his liability or non-liability at law. 
In my opinion we are compelled to say that he has. 



lie LoED Justice Turner. 

I have the strongest inclination to expunge this proof; 
but the authorities are too strong to permit us to do so. 
If the course which has been taken by Courts of Equity 
on this subject is to be altered, it must be so by the 
House of Lords and not by us. 



Vol. I. T D.J. 
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1858. 



rpHIS case came before the Court on a peUtion in the 
cause, and on an application to annul an adjudi- 



STRONGE ». HAWKES. 

Ex parte The Honorable MARY ANN ADAMS, 
Widow, and BORLASE HILL ADAMS, Esq. 

In the Matter of THOMAS HAWKES. 

June 4. 

Before The 

Lords 
Justices. 
Property stood cation in bankruptcy against the Defendant TTtomas 

with a limita- 
tion over to 
his children on 
bis death or 
bankruptcy. 
On 23 June, 
1857, //. was 
adjudged 
bankrupt on 
bis own peti- 
tion. In Oc- 



By a settlement dated 10th o( August, 1814, made on 
the marriage of Hawkes, a considerable fund, belonging 
to the wife, was settled in trust for her for life, and 
after her death, in trust for Hawkes for life, or until he 
should become bankrupt or insolvent, and after the 
death of Mrs. Hawkes, and the death, bankruptcy or 

«o6ct, I857,he insolvency of Hawkes, upon trust for their children. 

certificate. "in '^^^^ f""d ^^^ ^^^^ brought into Court in the suit of 

April, 1858, a Stronqe v. Hawkes. 

creditor of H., ^ 

who had before 

ro^t^'^sted '" ^^'**' ^^' ^dams, a creditor of Hawkes, recovered 

bim to out- judgment against him for the sum of 10,934/. and costs, 
noTi^'of the* *"^ ^^ ^^^ ^^ August, 1844, sued out a writ of ca. sa., to 

adjudication at which a return of non est inventus was made. A writ of 
the time of its 

being made, ezigl 

presented a 

petition to annul, with a view to obtoin the benefit of fl.*« interest in the lettled pro- 
perty. The result of the evidence was that the bankruptcy bad not been concerted in 
order to determine H.'j life interest, but that H. bad made himself bankrupt in con- 
sequence of his being under arrest for debt i—Held, that no case of fraud being made 
out against the bankrupt, the application to annul was too late, and that the settled 
mud must be paid over to the children. 

Hc/rf, also, that, there being unpaid debU which became due when H. waa a trader, 
the adjudicauon, though made on his own application, was not liable to be annulled oo 
the ground that he bad not for many years been a trader. 
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exigi facias was then issued, and in Hilary Term, 1845, 1858. 

Hawhes was outlawed. Dr. Adams died in 1851, ^'^^>^^^ 

leaving a will, of which the Hon. M. A. Adams and ^^ 

J. B. Adams were the executors. Hawses. 

Ex parte 
Adams 
On 20th of June^ 1857, Hawkes filed a declaration of and Another. 

insolvency, and presented a petition for an adjudication in ^^ ^^ 
bankruptcy agairist himself. On 23rd otJune, 1857, he 
was accordingly adjudged bankrupt. He had been a 
trader, but hlad not carried on business since 1844'. 
At the time of adjudication, however, he still owed debts 
which had been contracted during the period of his 
trading. Upon the presentation of his petition he paid 
over to the Official Assignee 300/., which, as he stated, 
had been given to him to enable him to make an ar- 
rangement with his creditors. In OctobeVy 1857, he 
obtained his certificate. The executors of Dr. Adams 
were aware of the adjudication at the time of its being 
made, but did not come in to prove, nor take any part 
in the proceedings in bankruptcy. 

On 19th of March, 1858, Mrs. Hawkes having died 
some time previously, the children of the marriage pre- 
sented a petition for having the settled fund paid over 
to them, on the ground that Hawkes s life interest had 
determined by the bankruptcy. The executors of Dr. 
Adams appeared at the hearing of this petition before 
the Lords Justices on 18th of April, and contended, that 
as when the settlement was made there were no means 
by which a trader could make himself a bankrupt, a 
bankruptcy of this kind was not within the scope of the 
settlement, and did not determine the life interest. 
Their Lordships were of opinion, that this objection was 
untenable, aud that if the adjudication was valid, the 
fact of its having been obtained at the bankrupt's own 
instance would not prevent its determining the life 

T 2 interest ; 
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interest ; they, however^ at the request of the executors, 
ordered the petition to stand over, With liberty to the 
executors to take such proceedings as they might be 
advised in the Court of Bankruptcy for the tNlrpose lif 
annulling the adjudication. The executors accordingly 
applied to the Commissioner for that pui'pdsei but he on 
6th of May declined to interfere, and they iherelipon 
presented their petition, by way of apj^eal^ to the Lcmfa 
Justices. This petition catne on to be heard at the 
same time with the adjourned petition ill the cause* 

Mr. Lewin and Mr. Bagley for the executors of Dr. 
Adams. 

It is submitted, that this adjudication cannot be sus- 
tained :— Firstly, it was a colorable bankruptcy, brought 
about by the bankrupt himself, without any other as- 
signable object than that of determining his life interest 
in the settled fund. — [It is not thought necessary to 
enter into any details on this point, it being sufficient 
to state that the evidence was such as to satbfy the 
Court that Mr. Hatches became bankrupt bond Jide in 
consequence of his being in prison for debt.] — Secondly, 
the outlawry makes the adjudication invalid, for it took 
away Mr. Hawhess right to make any application to 
any Court, except for the purpose of reversing the 
outlawry, and it took away all his personal property, se 
that he had not any assets to satisfy the 20th section 
of 17 & 18 Vict. c. 119.— [The Court appeared to con- 
sider the latter a point of some weight, but as tic decision 
was come to upon it, the arguments and cases on this head 
are not further noticed.] — Thirdly, Mr. Hawket was noC 
a trader in such a sense as to be at liberty to make bin* 
self a bankrupt. At the time when he presedted his 
petition he was not carrying on trade, nor had he done 
so within the last thirteen years. He could not there- 
fore 
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fore satisfy the condition^ expressed in schedule O. of 1858. 

the Bankrupt Law Consolidation Act, referred to in 

section 89 ^ the Act. We do not deny that he could 

have been made bankrupt hy a creditor — as against a 

creditor, debts incurred while be was a trader being 

still unpaid, he coqld not be heard to say that he was ^nd Another. 

not a trader,^but he cannot be considered a trader for ufj^I^ 

the purpose of obtaining a privilege given by the legis- 

latwre lo traders. 



Ex parte 
Adamb 



The LoRB Juflf icB Knight Bruce. I think tfaa^ on 
the point of trading, there having been debts unpaid 
at the time of the adjudication which were due when the 
bankrupt was carrying on trade, we need not trouble 
the counsel who appear for him. 

Tfie Lord Justice Turner concurred. 



Mr^ Clement Sivanston for the bimkrupt. 

After such a lapse of time the proceedings cannot be 
set aside ; Ex parte Desanihuns (a). Unless a case of 
fraud is made out, or the adjudication is bad on the face 
of it, the application to annul must be before the certi- 
ficate, or, nt all events, very soon after, else it is too late ; 
JSx p^KTte Crowder (&>; Ex parte Lem^ Re Sutton (c) ; 
Ex parte Gregory^ Re Cresswell(ji).—[The arguments 
as (o die effect of the outlawry, and as to the bona fides 
of the bankruptcy, are omitted.] 

Mv. A. E. Miller for the creditors' assignees. 

M^ JL^n in reply. 

UnrtasonaU^ delay cannot iairly be imputed to us. 

Almost 
(fl) 1 Alk. 145. (c) Buck, 75. 

(♦) 2 Rote, 324. (d) 3 Af., JD. * De O. 572. 



25* 



CASES IN BANKRUPTCy. 



1858. 




Almost every one of the many persons who were parties 
to the complicated suit of Strange v. Hawkes claimed a 
lien on Hawkes^s life interest, the cause had not been 
finally heard when the adjudication was made, and it 
could not be expected that we should take proceedings 
to set aside the adjudication till it appeared whether any- 
thing was to be gained by setting it aside. Then the 
purpose for which we seek to annul the adjudication 
must be regarded on the question of delay. We are not 
seeking to disturb what has been done in the bank- 
ruptcy, and we are willing to be put under terms not to 
do so ; all we want is, that it should be decided that there 
has not been any bankruptcy such as to defeat our rights 
by bringing into operation the gift over contained in the 
settlement. 



The Lord Justice Knight Bruce. 

The adjudication of bankruptcy in this case was in 
the month of June in last year. The bankrupt obtained 
his certificate in October. The present Petitioners were 
aware of the bankruptcy at the time of the bankruptcy, 
and did not question the validity of the adjudication till 
some time in the month of April last, half-a-year after 
the granting of the certificate. It is possible to suppose 
such conduct on the part of a bankrupt as to preclude 
him from protecting himself on such a ground as this 
against an application to annul ; but I think that no 
such case has been established against the present bank- 
rupt as to preclude him from doing so. This appli- 
cation, if not necessary to be made before the granting 
of the certificate, ought at least to have been made within 
a much shorter period after it I am of opinion that the 
adjudication ought not to be annulled. 



The 
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The Lord Justice Turner. 

I am of the same opinion. It has been urged as an 
excuse for the delay that the Petitioners were not aware 
of their rights, but they knew the contents of the settle- 
ment, they must therefore have known that the life 
interest of Mr. Hawkes was determinable on his bank- 
ruptcy, and that the adjudication might affect their 
interests. The present application ought, therefore, in 
my opinion, to have been made earlier. 



1858. 
Stronob 

V, 

Hawkeb. 

Ej parte 

Adams 

and Another. 

In re 
Hawkes. 



An order was then made on the cause petition, directing 
payment to the children of the capital of the settled 
fund. 



Ex parte THOMAS GEORGE WHITE. 

In the Matter of THOMAS GEORGE WHITE, a 
Bankrupt. 

rilHIS was the appeal of the bankrupt from the deci- 
sion of the Commissioner, suspending the certificate 
for three years from the 27th of March, 1858, without 
protection, and ordering that if the bankrupt should be 
arrested he was not to be discharged until after having 
undergone six months' imprisonment, the certificate, when 
granted, to be of the third class. 

The grounds of the decision were, that the bankrupt 
had not disclosed to his bankers that certain bills on 
which he obtained money from them were accommoda- 
tion bills, and also that he had been in the habit of 
accepting for a Scotch firm, at a commission of one per 
cent. 

With reference to the transactions which were the 

subject 



June 11. 

Before The 
Lords Jus- 
tices. 

Where a bank- 
rupt had been 
in the habit of 
accepting ac- 
commodation 
bills for a 
Scotch firm, 
which failed, 
receiving a 
commission of 
one per cent, 
on such ac- 
ceptances : — 
Held, that a 
suspension of 
the certificate 
for two years 
was not too 
severe a sen- 
tence. 
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ISdS. subject of these charges, th^ bankrupt on bk examina- 
J, tion stated to the following effect : — When be presented 

White. the first-mentioned bills for discount he did not e:^pect 
In re any of them to be taken up by the acceptors, knowing 
in fact that they had not the means of payment. He 
had previously discounted on various occasions aimilar 
bills with the bank, which bad not been taken up by the 
acceptors, but he had fouqd the money to take them out 
of the hands of the bank on \hj^ ^y they became due. 
He got the money to take them up by previously dis- 
counting at the bank other bills on the same parties. 
He had kpown one of the acceptors four yearf, had bad 
dealings with him in business^ and had trusted htm to 
the extent of SOL or iOL, and then refused to trust lum 
any further, and required him to pay ready money for 
such goods as he bought. There had been no particular 
motive in filling up the bills for the particular sums 
therein mentioned. It was not for the purpose of giving 
them the appearance of trade bills. He always seot the 
bills for discount to the bank by his clerk, and therefore 
could not say whether the bank, in discounting them, 
believed them to be trade bills or not. He did not, 
however, think that the bank would have discounted t^em 
if they had known their true nature. With regard to the 
Scotch firm, he first commenced accepting accommodation 
bills for them in January, 1857. He did so after an inter- 
view with one of the firm, who undertook thi^t he would 
always provide for the bills. The total amount he so 
accepted during the year was about 10,000/., pf wh^h 
600/. and upwards were either running or over due, dis- 
honored, at the time of the bankruptcy. At tl;ie time he 
began accepting for the Scotch firm he knew he had not 
the means of paying them if the drawers failed tp do so, 
but he trusted to their promise that they would do so, 
and he was to have received one per cent, for accepting 
these bills. 

In 
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In bis affidavit in support of the appeal the bankrupt 1858. 

stated that he had upon all occasions up to the time of ^ ^^^ 

the bankruptcy retired and paid all acceptances dis- White. 

counted for him. and that with respect to the accommo- .J" ''^ 
' ^ White. 

dation acceptances mentioned in his examination, he had 
fully expected and believed that he should be able to meet 
them and take them up^ as he had always done before^ 
and verily believed thati had it not been for the unex- 
pected suspension of the Scotch firm, and the consequent 
embarrasso^nt of his afifairs by reason of the legal pro- 
ceedings which were taken against him through his 
having accepted bills for the accommodation of that Grm> 
he should have had the means of providing for UUs in 
the hands of the London Joint Stock Bank. He was 
unable to state positively that the London Joint Sfock 
Bank were aware at the time of discount that the bills so 
dbcounted for him were accommodation bills, but he 
considered that, whether they knew or suspected the cha- 
racter of such bills or not, they were satisfied of his 
solvency and ability to n;ieet and take them up, and, 
therefore, did not enquire until after the bankruptcy as 
to the bills being accommodation bills or otherwise, or 
respecting the circumstances of any of the acceptors. 
That when he $rst began accepting bills for the accom- 
modation of the. Scotch firm> that $rm was in extensive 
and unquestioned credit, and wa^ conj^idered and bjelieved 
generally to be in perfectly solvent circumstances, and it 
was represented to him by an accredited and authorised 
agent of that firm, acting on their behalf in London, that 
at the then last stock taking by the firm tliere was a sur- 
plus showa of upwards of 100,000/., and that previously 
to his actually accepting any such bills, he alsio con- 
sulted two of his principal trade creditors with respect 
tp the position and solvency of the Scotch firmy and was, 
in answer to such inquiries, assured that the creditors 
whom be consulted would give the firm credit to alfnost 

any 



White, 
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1858. any amount. That he consequently never expected or 
^P"^^^ supposed that he should be called upon to pay any of 
Whitb. the bills which he so accepted.- That a considerable 
In re number of such bills were duly met and taken up by 
the Scotch firm previously to their suspension. That 
from his experience and dealings with persons in his own 
trade and business, he was able confidently to state that 
it had been a very general and common practice or 
custom to accept and take in the usual course of trade 
bills drawn for accommodation only, which practice as 
he believed before the late commercial panic was well 
known to joint stock and other banking and discount 
firms or establishments. 

Mr. Bacon and Mr. Bagley^ supported the appeal. 

Mr. Selwyn and Mr. Murray^ for the assignees, were 
not called upon. 

Mr. Saunders^ for a creditor. 



The Lord Justice Knight Bruce. 

In this case the bankrupt has admitted that if the 
bank had known the real circumstances of the case, they 
would not have given cash for the bills in question. At 
the same time I cannot say that the bank seems to me to 
have acted with caution in the matter. The result is 
that there is ground for censure as to these parts of his 
transactions. But that is not all. I think it impossible 
to pass over the transaction of accepting accommodation 
bills for the Scotch house, letting himself out or hiring 
himself (which I say without meaning any personal dis- 
respect to him) to a house in a distant part of the country, 
governed by laws difiering from our own, for the purpose 
of enabling bills to be circulated, thus exposing his 

estate 



White. 
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estate and those who trusted him to great loss^ very 1858. 

likely to be sustained and which has been sustained. ^^n-^^ 

Ex parte 
White. 

But if Mr. Bacon and Mr. Bagley are as correct as Jin re 
they mean to be, when they say that they have brought 
under the attention of the Court the worst parts of the 
case, I would suggest to the learned counsel for the 
assignees that no injustice would be done by varying the 
period of suspension of the certificate from three years 
to two^ and the limit of imprisonment from six months 
to two, and^ having regard to the circumstance of the 
failure of the Scotch house, changing the certificate firom 
the third to the second class. 

The Lord Justice Turner. 

If this had been a question between the bankrupt and 
the bank, I should have hesitated before I attended to 
any complaint on the part of the bank, for I believe that 
in many cases joint stock banks, by giving accommodation 
without sufficient inquiry, are themselves the cause of the 
injury of which they complain. 



aeo CASES in bankruptcy. 

1858. 



Ex parte the RHYDYDEFED COLLIERY COM- 
PANY, GLAMORGANSHIRE, LIMITED. 

In the Matter of the same COMPANY and of the 
JOINT STOCK COMPANIES ACTS, 1856, 1857. 



June 26. 



Before The rpHIS was an appeal by the Coinpany from an order 
JuwicBs. ^^ ^^' Commissioner Fonbhnf^. 

A person, r j u 

claiming to be The Company had originally bjeen formed on the Qost- 

Smit^^wra-* ^^^^ principle; it was aaerwards, in 1855, dissolved and 

pany, served a re-constituted, the new Company being provisionally 

J^resof fhe registered under the 7 & 8 Vict. c. 110; and ulthnately 

Joint Stock j^ ^^s ipaorporated as a limited Coomany under Ac 

companies ■♦ w 

Act, 1856, Joint Stock Companies Act, 1856. 
and, the Com- 

having paid, Mr. Sidney Pottinger Harris was the manager of 

•ecuredor the Company i^t a salary till February, 1857, when he 
compounded ,. i ^ « i *. . . i i 

for the sum Was discharged. In the course of his empJoymept large 

presemed^'a ®"™^ ^^ money belonging to the Company passed through 

petition for his hands, and at the time of his dismissal there was an 

It didTnotap- Unsettled account between him and the Company in 

pear that there respect of them. 

was any 

ground for 

supposing the On 20th February, 1858, Harris served on the Com- 

ablTto pa/?^ P^^Y * demand for 745/. 8s. 8Jrf., which he alleged to be 

debts, and the due to him for arrears of his salary, and upon the 
Company dis- , , ^ <• 

puted the debt, balance of accounts ; he asserting that, independently of 

?n*wttkd"L ^'^ ^^^^^y^ ^^^ balance was in his favor. 

counts between The 

the Company 

and the Petitioner, so that it could not. on the materials before the Court, be ascc^ 

tamed whether anything was due to the Petitioner or not. 

♦ni^^i^'j^u** *^* petition ought not to be dismissed, but it was ordered to aUnd over 

till It had been ascertained by proceedings at law whether the Petitioner was a creditor 

or not. 
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Tbe Company did not dispute that some arrears of 1858. 

salary were due to JBarrlSf but they asserted that he had ^^^^^^^ 

not rendeivd any proper accounts, and that it was, there- ' and 

fore, not established^ and they disputed it beihg the fkct, ^ ^ 

that anything was due to him upon the whole. On the Rrtdtdefed 

2Srd of February, 1858, the Company Commenced an CMip™T. 

actibn against Harris to recover the amount which they Oiamokoah- 

alleged to be due from him in respect of monies of the LiicftBb. 
Company received by him. 

On 17lh o( April, 1858, Sarris presented his petition 
to the Court of Bankruptcy for the winding-up of the 
Company, on the ground that, though more than three 
weeks had elapsed from the service of the demand, the 
Company had neither paid, secured nor compounded for 
the amount claimed. 



On the 5th of May the petition came on for hearing, 
and on the 1st of June, Mr. Commissioner Fonblanque 
made the order under appeal, directing the Petitioner to 
bring an action against the Company to establish his 
elakn against them, and directing the Petitioner and the 
Company to consent to an order to refer the taking the 
accounts to the Master. The order further directed that 
the Company should give security to the satisfaction of 
the Court to pay the amount (if any) to be recovered 
against them in such action, or should deposit the amount 
claimed by the Petitioner with the official assignee to 
abide the result of the action : and it was ordered, that 
on such consent and security being given, or deposit 
made, the petition should be dismissed. 

On the 5th of June, Harris commenced his action 
for the amount previously demanded by him. 

Both 
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1858. 

Ex parte 
and 
In re 
The 
Rhtdydbfbd 
Colliery 
Company, 
Glamorgan- 
shire, 
Limited. 



Both before the Commissioner and on the appeal 
evidence was adduced on behalf of the Company, to the 
effect that it was solvent and prosperous, and it did not 
appear to be disputed that such was the fact. 

Mr. Selwyn and Mr. Roxburgh, for the Company. 

This case is not within the spirit of the Act, and the 
petition ought to have been dismissed. Th^re is no 
pretence for saying that this Company is unable to pay 
its debts, and the present demand is resisted, not because 
there is any difficulty as to meeting it, but because it is 
considered unjust. It cannot have been the intention 
of the Legislature that every case of a disputed debt 
should be tried in this way, instead of by the proper 
mode, an action against the Company. The Respondent 
is not within the meaning of the 68th section of the 
Act of 1856 ''a creditor to whom the Company is in- 
debted,*' he is only a person making a disputed claim 
against the Company. A " creditor** in that section must 
mean a creditor whose debt is not disputed or has been 
established. The Legislature cannot have intended to 
make a refusal to pay a demand, the justice of which is 
not admitted, a test of insolvency. The way in which 
the order interferes with the proceedings at law, if not 
ultra vires, is not a sound exercise of discretion, and to 
make an order upon a petition granting some relief, and 
at the same time dismissing the petition, is quite ir- 
regular. 



Mr. Bacon, in support of the order, contended that 
the 70th section of the Act of 1856 gave the Commis- 
sioner authority to make such an order as he had done, 
and that the order was calculated to meet the justice of 
the case. 



[Their Lordships intimated, that the order of the 

Commissioner 



CASES IN BANKRUPTCY. 263 

Commissioner could not standi and desired Mr. Selwyn 1858. 

to confine his reply to the question, what order ought to ^'^^ 

be substituted for it ?] and 

In re 

Mr. Selwyn in reply. RhtIy"dbfbd 

The petition ought to be dismissed at once. The Co^p™/ 
pendency of a proceeding in bankruptcy is ruinous to a Glamoroak- 
limited company, whose prosperity depends on its re- Limited. 
putation of solvency, and the Court will not encourage 
attempts to extort money from companies by the threat 
of such proceedings. 



The Lord Justice Knioht Bruce. 

The original Petitioner, Mr. Harris, was entitled to 
proceed as he did in the Court of Bankruptcy, if he was 
a creditor of the Company, which he alleged himself to 
be. The Company deny that he is so, there being 
disputed accounts between them. The evidence is in 
such a state, that it cannot at present be pronounced 
whether Mr. Harris is a creditor of the Company, or the 
Company a creditor of Mr. Harris. For that reason, it 
appears to me, that the order of the learned Commissioner 
ought to be discharged, but I do not think that the 
petition ought to be dismissed, as that course would 
involve a decision that Mr. Harris is not a creditor of 
the Company, which has not been proved. I am of 
opinion, that the proper order to be substituted is to 
direct the petition to stand over generally, with liberty 
to apply, and when it shall have been ascertained by the 
proceedings at law, whether there is a debt or not, either 
party can apply. If the Company have given the consent 
required by the order of the learned Commissioner, they 
are entitled to be relieved from it. 



The 
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1858. ^ T T 

The Lord Justice 1 crner. 

I also am of opinion, that the order under appeal 
Trc^ cannot stand. It was not I think competent to the 

RarDTDErib Court to dismiss the petition, and at the same time to 
CoMtAifr reserve in some degree jurisdiction over the subject- 

OtAMofcOAif- matter ; and, assuming that it was within the power of 
LiHiTM. this Commissioner to give directions as to the proceedings 
in the action, T think he has gone too far in interfering 
with it. The question therefore is, what order ought 
to be substituted ? The Appellants insist, that there 
should have been an order dismissing the petition, but I 
think this would not have been consistent with the pro- 
visions of the Act of 1856. By the 67th section of the 
Act, a Company may be wound-up, whenever it is 
unable to pay its debts ; and the 68th section provides, 
that ^* a company shall be deemed to be unable to pay 
its debts whenever a creditor to whom the company 
\i indebted in a sum exceeding 50/. then due has 
served on the company, by leaving the same at their 
registered office, a demand under his hand, requiring 
the company to pay the sum so due, and the company 
have for the space of three weeks succeeding the service 
of such demand neglected to pay such sum, or to secure 
or compound for the same to the satisfaction of the 
creditor." It seems to me, that the expression *' a 
creditor,'* in this section means, a person who claimd to 
be ^ creditor, and not, as the Appellants contend, a 
t>ersoti whose debt is admitted, for, by the 70th section, 
it is provided that, on the hearing of the petit'ton by a 
creditor, the Court may dismiss the petition, or may 
direct the Company " to pay or secure payment to the 
creditor of all monies that tnay be proved due to him." 
This section, I think, explains the word *' creditor*' in 
the 68th section. If the Appellants* construction was 
right, the effect would be, that if a creditor whose debt 

there 
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there was no ground for disputing made an application 
to the Court, the Company might defeat the application 
by disputing the debt. I am of opinion, that the proper 
course will be, to direct the petition to stand over, till it 
has been established at law whether the Petitioner is a 
creditor or not. 



Their Lordships discharged the order of the Com- 
missioner, and directed the petition to stand over, with 
liberty to apply. Both parties to be at liberty to proceed 
with their actions, but no proceedings to be taken on a 
consent order in the Common Pleas, which had been 
consented to in compliance with the Commissioner's 
order. 



1858. 

£j parte 
and 
In re 
The 
Rhydydefed 
Colliery 
Company, 
Glamorgan- 
shire, 
Limited. 



In the Matter of THE SUNKEN VESSELS RE- 
COVERY COMPANY, LIMITED, and of the 
JOINT STOCK COMPANIES ACTS, 1856 and 

1857. 

WOOD'S CASE. 

rilHIS was a petition by way of appeal from a decision 
of the late Mr. Commissioner Stevenson^ placing 



June 28. 

Before The 
Lords Jus- 



the name of the Appellant on the list of contributories 
of the Company. 



YT. applied in 
writing for 
shares in a 
joint stock 

The Company was incorporated as a Company with f^^l^to Ycon- 

limited liability on 22nd November^ 1856, its principal dition that he 

,. . should have 
Objects the supplying 
of certain 
articles required hy the Company. Shares were allotted to him, but the Company 
never having come to any definite arrangement as to his supplying them with the 
articles mentioned in the condition, he neither signed the articles of association, paid 
any deposit, nor did any act amounting to an unqualified acceptance of the shares. 
The Company being afterwards wound>up in the Court of Bankruptcy, under the 
Joint StocK Companies Act, 1 856 — Held, reversing the decision of the Commissioner, 
that W,*$ name ought not to be placed on the list of contributories. 

Vol. I. U D.J. 
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1858. objects being the raising and recovering of sunken ships 

j^ ^^ and their cargoes. The nominal capital was 60,000/. in 

The Sunken 6,000 shares of 10/. each. The articles of association 

Recovery adopted the form of Table B. in the schedule to the Act 

CoMPAHY, 19 & 20 Vici. c. 47, with some slight variations not 
Limited. i . , 

Wood'. Case. *>«a""g ^n the present case. 

On 6th January, 1857, the Appellant, who was carry- 
ing on business as a chain cable manufacturer in partner- 
ship with several other persons under the firm of Henry 
Wood & Co., wrote in the name of the firm to Captain 
Smith, the manager of the Company, a letter expressing 
a hope that his firm would receive in due time the orders 
for what the Company wanted in the Appellant's line of 
business. On 12th January, the manager wrote a 
letter, not giving any definite answer to the Appellant's 
application, but requesting the firm to take 100 shares. 
On 15th January, the Appellant replied in the name of 
his firm as follows: — 

"We have your favor of the 1 2th instant. In reply, 
it is rather out of our line to take shares, but should we 
do so, may we expect the orders for the chains and 
anchors required. Of course it would be our part to 
show that the quality of our manufactures is first class. 
We are now about to make the chains for the Liverpool 
new landing stage." 

On 16th January, the manager answered thus: — 

" I beg to acknowledge the receipt of yours of the 
15th, and to say that when I wrote to you I had in view 
your obtaining the order for the chains, anchors, &c. 
As everything relating to the construction and equip- 
ment of the vessels, &c. will 4iave to be under my super- 
intendence, it may be considered as a mutual arrange- 
ment 
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ment only depending on your engagement to supply every- 1 858. 

thing in your way of the best material If you ^-^^v-^^ 

will please send me the form of application for shares, Xhe Sunken 

you can do so subject to your supplying the various Vessels 

materials in your manufacture that may be required for Company, 

our purposes." Limited. 

Wood's Case. 

On ZSrd January^ the Appellant replied in the name 
of his firm as follows: — ' 

**We return your prospectus filled up in application 
for 100 shares to our principal, but, as there specified, 
we do so on the condition named in our previous letters 
of 5(h [sic] and 15th inst., that we have the supplying of 
chains and anchors, and such goods as we manufacture 
that may be required for the operations. Of course the 
quality of the articles is to be first class, and the prices 
moderate." 



The form of application inclosed in the last-mentioned 
letter was as follows : — 

'' To the Directors of the Sunken Vessels Company 
(limited). 
" Gentlemen, 

" I request you to allot me 100 shares in the above 
Company, and I undertake to accept the same or any 
less number that may be allotted to me, and to execute 
the memorandum and articles of association of the said 
Company, and to pay the deposit and calls. 
" Your obedient servant, 

" Henry Wood, Iron Merchant, 
" 4, Goree Piazzas, Liverpool, 
*' January 15th, 1867. 
" Upon condition named in my firm's {Henry Wood & 
Co.) letters to Captain Smith of January 5th [sic] and 
16th." 

u2 On 
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1858. On I2th March^ 1857, a letter in the common form 

^^y^^ was sent to the Appellant, signifying that the directors 

The Sunken had allotted to him 100 shares. On the 17th, the Ap- 

VE88EL8 pellant in the name of his firm wrote to the then 
Recovery ^ 

Company, secretary thus : — 
Limited. 
Wood's Case. " ^^ \iK^^ received your allotment letter 100 shares 
under date of 12th inst. Having made application for 
them, and awanged with Captain Smith that it should 
be on condition that we should have the supplying of 
the chains and anchors, and such other goods which we 
manufacture, as may be required by the Company, before 
paying any deposit we are desirous of an undertaking to 
that effect." 

On 20th Mayy the secretary replied thus : — 

" I find that a letter of yours dated in March last, re- 
specting the shares allotted to you on the 13th of that 
month, has not been answered, owing to the resignation 
of the late secretary, and I now beg to inform you that at 
a board meeting held on the 18th March a minute was 
recorded to the effect that, provided your chains, &c. are 
approved after the usual test, and rendered at the market 
price on terms similar to those of the general trade, you 
will be dealt with by the board. I shall, therefore, have 
much pleasure in receiving your letter of allotment, with 
the bankers' receipt for payment of the deposit on your 
shares, in order that it may be exchanged for the share 
certificate bearing the seal of the Company." 

On 4th JunCf the Appellant wrote to the secretary a 
letter, the material part of which was as follows : — 

''The conditions you name are rather vague, and on 
the part of the Company engage nothing. On the other 
hand, it is not our desire to require such engagement 
from them as would be unreasonable. We expect 

merely. 



Limited. 
Wood's Case. 
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merely, that on our taking the shares, we shall have the 1858. 

supplying of the chains, anchors and other manufactures ^^^n^^^ 

of ours that may be required, of the required quality and Thb Sunken 

description and at fair prices for such. It appears to us Vessels 
*^ ^ ^ . Recovert 

that there is now a good opportunity for arranging the Company, 

point in a manner satisfactory to both parties. You 
have contracted for the first vessels for the use of the 
Company, send us specification of the chains, &c. re- 
quired for these, and we shall be happy to- submit tender 
for their supply, and propose that if we get the tender 
we shall take the shares. It may be, that the required 
quantity of chains, &c. is so small (for the first vessels) 
that we may have to stipulate we are to have the orders 
for outfits for future vessels for a certain number of years 
at same prices with such advance or decline as there 
might be in the price of iron." After some statements 
as to the quality of the chains made by the Appellant's 
firm, the Appellant went on to say, " it was with a view 
to our supplying them, as our correspondence with 
Captain Smith will show, that we were induced by him 
to take some shares.'* 

With this letter, the correspondence appeared to have 
ended. No arrangement was come to, the Appellant was 
never called upon to supply the Company with any 
goods, and he did no further act to accept the shares, 
nor did he sign the articles of association or pay any 
deposit. The Company, however, entered his name on 
the register of shareholders, and returned it on the list 
sent to the registrar of Joint Stock Companies. 

On 16th April, 1868, an order was made for winding- 
up the Company under the Joint Stock Companies Acts, 
1856, 1857; and on 27th JIfay, Mr. Commissioner 
Stevenson decided, that the Appellant's name must be 
put on the list of contributories. The Appellant there- 
upon 
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1858. 

In re 

The Sunken 

Vessels 

Recovery 

Company, 

Limited. 

Wood's Casb« 



upon presented this petition, praying that his name might 
be removed from the list of contributories, and that, if 
necessary, the register of shareholders might be rectified 
by removing his name therefrom. 

Mr. Willcock and Mr. Roxburgh^ for the Appellant. 

There was never any acceptance in writing of the 
shares as is required by the form in Table B. to the 
schedule of 19 & 20 Vict. c. 47. Nor was there ever 
any binding contract to take them, for the offer to take 
them was conditional, and the condition was never ful- 
filled, nor even assented to. — [The Lord Justice 
Knight Bruce suggested the question whether the con- 
dition was legal.]— We submit that it is, it does not 
differ in substance from an agreement to accept payment 
in shares. But if it be illegal, the result will be the 
same, for the condition is precedent. The 19th section 
of the Act makes acceptance of shares as well as being 
on the register necessary to make a person a con- 
tributory. 

Mr. Bacon and Mr. Woodroffe^ for the Official Liqui- 
dator. 

The substance of the bargain was, that if the Com- 
pany wanted cables, they should buy them from the 
Appellant, they did not want any, and did not buy them 
anywhere ; there has, therefore, been no breach of the 
condition. The Appellant in his last letter treats him- 
self as having taken shares. The application of 23rd 
January is an undertaking to accept, with the addition 
of an illegal qualification, which must be rejected. 



The Lord Justice Knight Bruce. 

The condition expressed in the Appellant's letter of 
application, whether legal or illegal, corrupt or not 

corrupt, 
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corrupt, was in my judgment a condition precedent. It 1858. 

appears to me, that the terms of that condition were ^^^n^^^ 

never with sufficient distinctness acceded to by the Com- j„^ Sunken 

pany, and that, therefore, the name of this gentleman Vessels 

ought not to be on the list of contributories. Company 

Limited. 
Wood's Case. 

The Lord Justice Turner. 

I think that a condition was attached not only to the 
offer to take the shares, but also to the acceptance of the 
shares, and that there was no acceptance, except subject 
to the condition upon the terms of which the offer to 
take the shares was made. I do not find that this con- 
dition was accepted by the Company, for the minute of 
the 18th of March is merely to the effect that the Ap- 
pellant should be dealt with by the Board; whereas, 
what he intended to stipulate for, was that the Company 
should take from him all the cables and anchors that 
should be wanted. I am of opinion, therefore, that there 
was no effectual acceptance of these shares, and that the 
name of the Appellant ought to be removed from the list 
of contributories. 
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Ex parte HENRY PHILIP HOPE, WILLIAM 
HENRY ASTON and JOSEPH SCHOFIELD. 

In the Matter of JOSHUA HANSON and JAMES 
HANSON. 

July 9. 

Before The HPHIS was the appeal of the assignees against the 
Lords Jua- X decision of the Commissioner allowing a set-off to 

TICE8. ® 

An agreement ^^^ Respondents under the following circamstances : — 
for a lease of a 

thattbe^a- ^7 ^^ agreement dated the 1st of June^ 1864, 

chinery on the and made between the Respondents John Haighf 

commence- George Armitage Saigh and Joseph Armitage Haigh 

ment *"«i «^- of the one part, and the bankrupts of the other part, the 

tenancy should Respondents agreed to let to the bankrupts, and the 

the^^cr^eMe'or bankrupts agreed to take of them, a mill and machinery. 

diminution in And it was a part of the agreement, that on the entry of 

the leMor or^ ^^^ bankrupts as tenants the machinery should be valued, 

lessee, as the and that a like valuation should be made on the deter- 

case might he. . . 

The lessee be- mination of the tenancy, and that the surplus or deficiency 

to"!! havin" ^^*ch might be found to arise after such re-valuation 

improved the should be paid by one of the said parties to the other of 

The aial^ees ^^^"^ *^ ^^® ^*^® might be. And it was further agreed 

elected not to that the tenancy might be determined by either party 

continue the , . i i . i i l i . . 

tenancy, and g^^^g to the Other SIX calendar months notice m wntmg. 

the value of 

inentT was as- ^^^ lessees were adjudicated bankrupts on the 26th 

certoined:— of March, 1858, having made additions to the machinery 

Si^'suhis to the value of 238/. 13*. Id. 
amount the 

letS^hrifnt The assignees elected not to take the bankrupts' in- 

and also a de- terest under the agreement, 
mand for 

foods sold and 
elivered. The Commissioner, on the Respondents' application, 

held 
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held that they were entitled to set-ofF against the demand 
on behalf of the bankrupts' estate in respect of this _, 
increased value the amounts due for arrears of rent, and Hope 
for goods sold and delivered, and which exceeded con- Othen, 

siderably 238/. 135. Id. Hajisok 

and Another. 

Against this decision the assignees appealed. 

The order under appeal was in the following form : — 
** I do state and find the following to be the true and 
correct account between the said John Haigh, George 
Armiiage Haigh and Joseph Armitage Haigh and the 
estate of the said bankrupts (that is to say): — [Then 
followed a statement of the figures, showing a balance of 
855/. 9«. Ad, in favor of the Respondents.] — And I find 
and do hereby order that the said John Haigh, George 
Armitage Haigh and Joseph Armitage Haigh are en- 
titled so have the said sum of 238L I3s. Id. set-oflT 
against, and deducted from, or applied in or towards dis- 
charge of the said sum of 694/. 2s. 5d., and to prove for 
the said balance or difference of 355/. 9^. 4c/. against the 
estate of the said bankrupts." 

Mr. Swanston and Mr. De Gex, in support of the 
appeal, submitted that as the demand in respect of im- 
provements in the mill had not been and could not have 
been ascertained before the bankruptcy, it was not 
properly the subject of set-off, but that the assignees 
ought to have been left to take such proceedings as they 
might have been advised to recover it. They referred to 
JEx parte Ladd (a), Kearsey v. Carstairs (ft). 

Mr. Daniel, and Mr. G. L. Russell, for the Respond- 
ents, were not called upon. 

The 
(a) 3 Dea. i C. 647. (6) 2 B. 4* Ad. 716. 
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y,^.^^ The Lord Justice Knight Bruce. 

Hope I ^^ surprised that any assignees should, against the 

and Others, opinion of the Commissioner, have presented such a 

Hanson Petition. The Respondents consenting that the order 

and Another, should remain as it is, the petition must be dismissed 

with costs. 



The Lord Justice Turner. 

I have no doubt in this case there was a demise of 
land and machinery. The assignees declined to take the 
lease, and the land as well as the machinery thereupon 
went back to the bankrupts. Then the assignees claimed 
some money from the lessors in respect of the machinery; 
but the right of the assignees being gone with the lease, 
they can retain no benefit from it. Their case therefore 
fails, and the petition must be dismissed with costs* 
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1858. 



Ex parte EDMOND SEXTON PERY CALVERT, 
FELIX LADBROKE, WILLIAM HENRY 
CALVERT, NICOLSON CALVERT, JOHN 
JOHNSTONE and ALFRED PLUMER WARD 
PHELIPS. 

In the Matter of EDMOND SEXTON PERY 
CALVERT, FELIX LADBROKE, WILLIAM 
HENRY CALVERT, NICOLSON CALVERT, 
JOHN JOHNSTONE and ALFRED PLUMER 
WARD PHELIPS. 

Jvly 5, 6, 13. 
rriHIS was the petition of debtors appealing from the Before Tht 
"*■ refusal of the Commissioner to certify the execu- TWEii"*" 
tion of a deed of arrangement under the clauses of the jq ^ & 13 
Bankrupt Law Consolidation Act, 1849, as to arrange- ^«^'' ^j *?^» ■• 

ment by deed. arrangements 

by deed, the 

On the 24th of May^ 1858, the Appellaqts presented tors" includ^ 
their petition to the Court of Bankruptcy in London, those creditors 
. , , , . , 1 , , '^^l* ^l^oro the 

statmg, that they bemg traders, and unable to meet arrangement 

their engagements with their creditors, had, on or about ^Jf?" *^. 
the Istofilprt/, 1858, suspended payment; that they andsem^fe 
had carried on business in Upper Thames Street, within general, when 

the the debtors are 
a partnership, 
it means separate as well as joint creditors. 

Where a deed of arrangement purporting to oe made between the members of a 
firm and the creditors of them, or of some or one of them, was not shown by the cer- 
tificate of the inspectors to have been executed by six-sevenths of the separate as well 
as of the joint creditors : — Held, that the Commissioner had rightly declined certifying 
the execution of the deed. 

Whether the deed ought to have been executed by six-sevenths of each class of 
creditors, gtiore, 

A case may exist in which the Court, though not satisfied that a deed is within the 
section, may, nevertheless, with propriety certify its execution, there being a discretion 
in such a case to be exercised according to the circumstances of it. 

All that was meant to be said in Ex parte Wilkes (1 Bankruptcy App. 458; S. C. 
6 Df G., JH. 4* C/. 41 8) was, that the property must be devoted to the creoitors, not that 
it must be assigned in trust for them. 

Obsenrations on the form of the particular deed before the Court 
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1868. 



Ex parte 
Calvert. 

In re 

Calvert. 



the district of the Court of Bankruptcy, for six months 
and upwards then next immediately preceding their 
suspension of payment ; and that a deed of arrange- 
ment, then produced, being a deed of arrangement 
between the Appellants and their creditors, within the 
meaning of the provisions of the Bankrupt Law Con- 
solidation Act, 1849, with respect to arrangements by 
deed, had been duly signed by or on behalf of six- 
sevenths in number and value of the creditors of the 
Appellants whose debts amounted to 10/. and upwards, 
accounting every creditor a creditor in value in respect 
of such amount only as upon an account fairly stated, 
after allowing the value of mortgaged property and 
other such available securities or liens from the Appel- 
lants, appeared to be the balance due to such creditor. 
The prayer was, that the Court of Bankruptcy would 
be pleased to grant the proper order or certificate 
authorized by the statute in that case made and pro- 
vided, declaring or certifying that such deed of arrange- 
ment had been duly signed by or on behalf of six- 
sevenths in number and value of the creditors of the 
Appellants, so that the deed of arrangement might be 
eifectual and obligatory upon any creditor who should 
not have signed the same. 



The deed of arrangement in question was dated the 
7th o( May, 1858, and purported to be made between 
Edmond Sexten Pery Calvert, Felix Ladbroke, William 
Henry Calvert, Nicolson Calvert, John Johnstone and 
Alfred Plumer Ward Phelips of the first part, Henry 
Kingscote, William Robinson White, and John Morse, 
of the second part, and the several persons, companies 
and corporations who were respectively creditors of the 
persons constituting the firm of Felix Calvert Sc Co., or 
some or one of them, of the third part. It recited that the 
parties thereto of the first part had for some time past 

carried 
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carried on the business of brewers, in Upper Thames 
Street, under the firm of Felix Calvert & Co., and that 
they, or some of them, had from time to time carried on 
the said business, under and by virtue of certain agree- 
ments or otherwise, witlf other parties since deceased ; 
that they were, as such partners, possessed of divers 
personal chattels and effects, including stock in trade, 
machinery, book debts and other property, both real 
and personal, belonging to the firm ; that they, or some 
or one of them, were or was entitled to real and per- 
sonal property, as their or his separate estates or estate ; 
that they, or some or one of them, either in respect of 
the partnership so then carried on as aforesaid, or other- 
wise, were or was indebted to various persons, com- 
panies and corporations ; and that the parties thereto of 
the first part having represented to their creditors that 
they were unable at that time to pay them the amounts 
of their respective debts in full, it had been resolved 
and agreed that the business and affairs of the co-part- 
nership should be carried on and wound-up under the 
direction and superintendence of Henry Kingscote, 
William Robinson White and John Morse, as inspectors 
for and on behalf of themselves and the other creditors 
of the parties thereto of the first part. 



1868. 

£r parte 
Calvert. 

In re 
Calvert. 



By the first witnessing part it was witnessed that the 
several creditors who were or should be parties to or be 
bound by the deed thereby granted unto the debtors free, 
full and absolute liberty and licence thenceforth to carry 
on, conduct, manage and wind-up their trade, business 
and affairs, and to collect, get in, sell and dispose of all 
and every their stock in trade, real and personal estates, 
debts and effects, and every part thereof, under the 
inspection and subject to the approbation, direction and 
control of the inspectors, and in such manner as the 

inspectors 
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Ex parte 
Calvert. 

In re 
Calvert. 



inspectors should judge to be most conducive to the 
benefit of the creditors of the debtors, until the debtors 
should have broken or failed to comply with any of the 
stipulations or provisions therein contained, and on 
their part to be observed and performed, unless the 
indenture should sooner become void by virtue of the 
provision thereinafter in that behalf contained. And 
each and every of the creditors, parties to or bound by 
the deed, covenanted with the debtors, their executors 
and administrators, that he or they, the respective cre- 
ditors, would not nor should his or their respective 
partners or partner, heirs, executors, administrators or 
successors, or any other person or persons by his or 
their authority or consent, sue, arrest, seize, attach, 
impede or molest the debtors or their goods, estate or 
effects, in any manner howsoever, or upon any pretence 
whatsoever, unless and until the debtors, some or one 
of them, should have so as aforesaid broken or failed to 
comply with any of the stipulations or provisions therein 
contained and on their part to be observed and per- 
formed, and such breach or failure should have been 
certified in writing by the inspectors ; and further, that 
if any creditor or creditors by whom or on whose behalf 
the deed should have been actually executed, or his or their 
executors, administrators or successors, should in any 
manner act contrary to the covenant lastly thereinbefore 
contained, and the true intent and meaning of the deed, 
then the debtors, their executors and administrators 
respectively, should be and was and were for ever by the 
deed absolutely discharged from all claims and demands 
whatsoever, both at law and in equity, of or by such 
creditor or creditors who should so act contrary to the 
covenant in that behalf thereinbefore contained, and that 
the deed might be pleaded in bar to any such action. 

By the second witnessing part, every of the debtors 

entered 
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entered into a covenant to state true accounts^ and 
use their best endeavours, subject to tbe directions and 
advice of the inspectors, to get in the edtate, property, 
debts and effects of the debtors, for the benefit of their 
creditors, according to and in pursuance of that arrange- 
ment, and generally to act and conduct themselves in 
the affairs and concerns of the business, and in the 
realization of their property and estates, both real and 
personal, in such manner as the inspectors should from 
time to time direct ; and from time to time, when and 
as soon as the monies which should be received by 
them in respect of their assets or effects should amount 
to the sum of 100/, or, at the option of the inspectors, 
ivhen such monies should amount to any less sum, to 
pay such monies into a specified bank. And it was 
thereby agreed that the monies which should be realized 
from the sale, conversion and getting in of the said 
goods, property, debts, real and personal estate and 
effects, should be applied in manner thereinafter men- 
tioned, that was to say, in paying and discharging the 
costs, charges and expenses of preparing and com- 
pleting the deed and the arrangement thereby contem- 
plated, or incidental thereto, and of carrying the arrange- 
ment and the trusts, powers and purposes of the deed, 
and all matters and things connected therewith, and 
incidental thereto, into effect, including the fees, wages 
and salaries of all accountants, clerks, servants and 
other persons employed in the carrying on, conducting 
and winding-up of the said business, or in the investi- 
gation of the affairs of the debtors, and also all salaries 
and allowances which might be allowed by the said 
inspectors to any persons or person in respect of their 
or his services in or about the premises ; and that the 
surplus of the monies produced by the estate and effects 
of the debtors should be divided, as and when directed 
by the inspectors, amongst the creditors of the debtors 

ratably 
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Calvert. 

In re 
Calybrt. 



ratably and propoKionably accordiog to the respective 
atQounts of their debts, without any preference, until 
the creditors should have received 20«. in the pound, if 
the trust monies should be sufficient for that purpose. 
And it was thereby declared and agreed, that all and 
singular the estate and effects, both real and personal, 
of the debtors, as well belonging to the partnership as 
to the separate estates of the debtors, should be admin- 
istered under the inspectorship, and that the monies and 
assets of the debtors should be payable and distri- 
butable, and that the same rights and equities should 
prevail and govern any disputes or questions amongst 
the creditors and the inspectors, or between the cre- 
ditors or the inspectors and the debtors, as if the 
debtors had become and been adjudicated bankrupts 
on the day of the date thereof, and as if the respective 
debts of the creditors of the debtors had been the 
debts duly proved under such bankruptcy. Provided 
always, that nothing therein contained should operate 
or enure, or be deemed, taken or construed to operate 
or enure, in any way to affect or prejudice the rights or 
claims of any creditors, bill holders or others, parties 
thereto, so far as regarded the rules of law or equity 
relative to the distribution of bankrupts' estates, but 
that the property and effects of the debtors should in 
all respects be distributed, divided and apportioned in 
accordance with the rules of English bankruptcy ; and 
that the powers in and by the deed given or reserved to 
the inspectors, or given or reserved or permitted to be 
exercised by the debtors, under the directions and 
control of the inspectors or otherwise, should not be 
deemed or taken in any manner whatsoever to control, 
alter, affect or prejudice such distribution, direction or 
appropriation, or the rights of any such creditors, bill 
holders or others as aforesaid to take and have the 
judgment of any court of law or equity with respect to 

any 



CASES IN BANKRUPTCY. 



any sucii rights or claims as aforesaid, nor should any- 
thing therein contained in any manner whatsoever 
control, alter, affect or prejudice the rights or claims of 
the debtors as between each other, or as between any 
one or more of them and the others or other of them. 



1868. 



Ex parte 
Calvert. 

In re 
Calvert. 



And the debtors severally covenanted with the in- 
spectors, and also with the creditors parties thereto, 
their executors, administrators and successors respec- 
tively, that if at any time before the whole of the estate 
and effects of the debtors should have been got in and 
converted into money it should in the judgment of the 
inspectors appear desirable, for the better carrying out 
the liquidation intended to be provided for by the deed, 
that the debtors should execute a conveyance or as- 
signment of their estate and effects to them the said 
inspectors, or of any part thereof^ and if the said 
inspectors should, by notice in writing signed by them 
and left at the counting-house or residence of the 
debtors, or any of them, require them or him to execute 
any such conveyance or assignment, then that they the 
said debtors, or their heirs, executors or administrators, 
in case of their death, should and would forthwith, at 
rtie expense of the trust estate, convey, assign, assure 
and dettver up to the said inspectors, or to trustees 
or a trustee to be nominated by the said inspectors, 
and effectually vest in them or him, all such parts of the 
estate and efiects of the said debtors as should then 
remain unappFied to the ends and purposes aforesaid, 
for the use and benefit of all and every or such and so 
many of the creditors of the said debtors as should be 
entitled to the benefit of the deed, according to their 
respective rights and interests as aforesaid, and there- 
upon the said debtors, their executors and adminis- 
trators, should be absolutely released and discharged 
from all and every the debts and debt, claims and 

Vol. I. X D.J. demands 
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demands of all their said creditors who should have 
executed or become in any manner bound by the pro- 
visions of the deed. And the several and respective 
creditors who were in any manner bound by the pro- 
visions of the deed thereby covenanted with and to 
the said debtors and every of them, their and every of 
their heirs, executors and administrators, that imme- 
diately after the deed should be discharged from the 
proviso thereinafter contained for making void the same, 
the debtors and their heirs, executors and administrators 
respectively should be absolutely released, and that the 
covenant now in statement should operate and enure, 
and might be pleaded in bar as a good and effectual 
release and discharge to them respectively of and from 
all demands on the part of the creditors. 



The deed contained a proviso that it should be lawful 
for the inspectors at their sole discretion to carry on 
the trade, under such conditions and in all respects as 
they might think fit, for a term not exceeding two years 
from the date of the deed, and to employ any part of the 
assets of the firm, or of the produce of the private 
estates of the said debtors, not exceeding from the pro- 
duce of the said private estates the sum of 60,000/1, so 
as nevertheless that by and out of any profits or other 
the produce of the assets of the said co-partnership, or of 
the separate estates of the partners, interest should be 
paid to the creditors on the amount of their said debts 
as follows, that was to say, after the rate which such 
debts respectively bore up to the 1st day of April, 1858, 
and from the said 1st day of April after the rate of 4/. 
per centum per annum, such last- mentioned interest to 
be paid half-yearly. 



The deed also contained a proviso, that if in the 
opinion of the said inspectors the debtors or any of 

them 
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them should at any time or times before the whole of 
their estates and effects should have been fully realized 
and distributed make default in performing all or any 
of the covenants, clauses, stipulations and agreements 
thereinbefore contained and covenanted to be performed 
on their parts, or if the deed should not become binding 
on non-executing creditors under the provisions of the 
Bankrupt Law Consolidation Act, 1849, with respect to 
arrangements by deed within the space of six calendar 
months after the day of the date thereof, then and in 
either of the said cases, the inspectors might, if they 
should think fit, by any writing under their hands de- 
clare that the deed and the licence and liberty and every 
other article, clause, matter and thing therein contained, 
so far as the same tended to restrain the respective 
creditors of the said debtors or their heirs, executors or 
administrators from suing for and recovering their several 
demands, should cease, determine and be absolutely 
void, anything thereinbefore contained to the contrary 
notwithstanding. 



1858. 

Ex parte 
Calvert. 

In re 
Calvert. 



There was also a proviso that the deed should be of 
no efiect in case any creditor of the said debtors should, 
before the trusts and provisions of the deed should be 
fully satisfied, take legal proceedings and proceed to 
judgment against the debtors, or any of them, or in case 
the debtors, or any of them, should be declared bank- 
rupt. 



There was also a proviso that any of the creditors 
should be at liberty to execute the deed, without pre- 
judice to any lien or security which they respectively 
had for his, her or their debt or debts, or any part 
thereof, and also without discharging any other person 
or persons who was or might be liable as surety or 
sureties to the payment thereof, anything thereinbefore 
X 2 contained 
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contained to the contrary notwitlistanding, but that 
the value of securities on property of the debtors for 
any debt should be deducted from such debt, and that a 
dividend should be payable under the deed on the 
balance thereof only unless such security was given up, 
and that no creditor who executed the deed should ne- 
gotiate any bill or note on which the said debtors or 
any of them were or was liable without first endorsing 
thereon a memorandum of his having executed the deed. 

After containing the usual clauses for the indemnity 
of the inspectors, there was a declaration that the deed 
was a deed of arrangement within the meaning of the 
224th section of the Bankrupt Law Consolidation Act, 
1849, and that the several clauses and provisions of that 
Act of Parliament with respect to arrangements by deed 
were intended to be applicable thereto, and that if 
there was any provision or direction therein which was 
not anthorized or allowed by the said provisions of the 
said Act to be introduced into a deed operating there- 
under, every such unauthorized provision or direction 
should be construed and operate as being intended to 
bind only those creditors by or on behalf of whom the 
deed should be actually executed and their respective 
debts, claims, rights and dividends, and should against 
all other creditors be wholly void and inoperative. 

The Appellants also filed in the Bankruptcy Court a 
certificate signed by Henry Kingsgate, William Robin- 
son White and John Morse^ to the effect that the above 
deed had been executed by six-sevenths in number and 
value of the Appellants' creditors. 

The Commissioner refused to certify that the deed 
had been duly signed by or on behalf of six-sevenths in 
number and value of the Appellants' creditors on the 

ground 
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ground that the deed was not a deed within the intent 
and meaning of the Act. 

From this decision the debtors appealed. 

Mr. Bacon and Mr. Roxburgh, in support of the 
appeal. 

The Commissioner considered it to have been decided 
by Tetley ▼• Taylor (a), Drew v. CoUiiis (b) and Hz 
parte Wilkes (c), that there must necessarily be an 
absolute assignment of all the debtors' property in trust 
for the creditors. That, however, was a misapprehension 
of the effect of these authorities ; Macnaught v. RuS" 
sellQi), Irving v. Crray (e), Ex parte Swayne (/). 

They also commented upon Fisher v. BeU(y), Ridg- 
way V. Clare (A) and Larpent v. Bibby (i). 

Mr. Selwyn and Mr. Bagley, for the executors of a 
creditor. 

This is not a deed within the meaning of the Act. 
Its effect is to enable the debtors to continue carrying on 
business for an indefinite term. According to all the 
authorities upon these sections of the Act, the whole 
property of the debtors must by the deed be made 
available for payment of their debts, according to the 
principle of the bankrupt law. Possibly, an actual 
transfer of the legal estate may not be neqjessary, but, 
substantially, all the property must be made applicable. 
Here there is no such provision. Nor is there any clear 

constat 



(a) 1 Ell, i Bl. 521. 
(6) 6 Exch. 670. 
(c) I Bankruptcy App, 458; 
S.C.bDe G^t Mae, if G. 418. 
{d) I Hwrls. ^ N. 611. 



(e) 3 Hurls. * N. 34. 

(/) Anil p. 53. 

(g) 12 Com. B.363. 

(A) 19 Beoo. 111. 

(t) 5 H. of Lards Ca. 481. 
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constat that six-sevenths of the creditors have signed 
the deed. The theory or supposition on which legislative 
provisions proceed making the consent of a specified 
majority of the creditors binding on the rest is, that the 
minority, who do not concur, vexatiously refuse their 
assent; but this theory only applies to creditors who 
have precisely the same interest as those Who concur. 
There ought consequently to be six-sevenths of every 
class of creditors assenting to the deed, and that re- 
quirement is not here fulfilled. Moreover, the deed 
contains a clause forfeiting the debt of any creditor who 
sues for it. ^Tke Lord Justice Turner : Would that 
provision, as it is expressed in this deed, affect any cre- 
ditor who did not execute it?] We submit that it 
would, as the deed is by the 225th section of the Act 
made as effectual and binding in all respects on every 
creditor as if he had signed it. In this case, therefore, 
any creditor who issued a trader debtor summons, or 
took any other proceeding against the debtors, would 
forfeit his debt, a result quite beyond the legitimate 
scope of such an instrument and the powers which the 
legislature intended to confer on the statutory majority 
of the creditors. In Irving v. Chay{a), it was par- 
ticularly relied upon, that the deed did not contemplate 
the carrying on of the business indefinitely. 

Mr. Daniel and Mr. Oiffard, for Messrs. Glyn (f Co., 
who were creditors for 46,000/. 

A deed of arrangement enabling debtors to carry on 
their trade at the risk of the creditors is one strongly 
militating against the spirit of all the laws regulating 
the remedies of creditors, all of which provide for the 
cession of all the debtor's property, with inconsider- 
able specified exceptions, such as wearing apparel, &c. 
This deed has for its object the continuance of the trade 

for 
(a) 3 HurU. 4- N. 34. 
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for two years. Moreover, it does not appear that the 1858. 

deed has been executed except by six-sevenths of the ^^ ^^^ 

joint creditors. It is consistent with the inspectors' Calvert. 

certificate that six-sevenths of the separate creditors of ^^^^ 

"^ . Calvbrt. 

one or more of the parties may not have signed the 

deed. The certificate ought to specify of which cre- 
ditors the six-sevenths consist, whereas the present cer- 
tificate only shows that six-sevenths of the joint creditors 
have signed. Nor does it appear that any but joint 
creditors have been served with notice. Therefore, irre- 
spectively of the nature of the provisions of the deed, 
the refusal of the Commissioner was correct. 

Mr. Sacon, in reply. 

No objection was made before the Commissioner as 
to the want of evidence of the signature of the re- 
quisite six-sevenths. If any had been made, it might 
have been met, and the debtors might have been ex- 
amined on the point There is, indeed, no evidence 
of there being any separate debts, and, unless the Re- 
spondents can show that there are any, they cannot 
object to the absence of the signatures of separate cre- 
ditors. At all events, this objection, now for the first 
time made, is only a ground for the appeal standing 
over to ascertain how the facts really are as to the pro- 
portion of creditors who have signed. 

* 
Judgment reserved. 



The Lord Justice Kmight Bruce. 

The question upon this appeal is, whether the deed Juiy 13. 
in dispute, dated the 7th of May last, ought, as a deed 
between the Appellants and their creditors within the 
meaning of the 224th section, to be the subject of an 

order 
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1858. 

Ex pufie 
Calvert. 

In re 
Calvert. 



order or certificate under tbe 225th section of the Bank- 
rupt Law Consolidation Act, 1849. And, with respect 
to it, I wish in the first place to say that, however I 
may have expressed myself on any former occauen (I 
refer particularly to Wilkes's Case), I am at present not 
satisfied that we ought to regard as a necessary preli- 
minary to an order or certificate under the 225th section, 
that the Court asked for that order or certificate should 
be convinced of the perfect correspondence and coi>- 
formity of the instrument, the subject of the application, 
with the terms of the 224th section. My opinion at 
this time is, that a case may exist in which the order 
or certiBcate may with propriety be made by a Court 
doubting that perfect correspondence and conformity, 
and that a case may also exist in which the Court, 
though so doubting^ may well refuse it. There is, I 
think, a discretion exercisable according to the circum- 
stances, where the Court is not thoroughly satisfied 
whether, according to the true construction of the 224th 
section, a section, as it must be acknowledged, of some 
difficulty, it has not or has been perfectly adhered to. 
The deed now before us commences, that is to say, all 
of it that precedes its operative part is thus: — [His 
Lordship read the deed down to the operative part.] 



This deed (which professes to provide, in a manner 
accurate or inaccurate, efficiently or not quite efficiently, 
for the separate as well as the joint creditors of the 
debtors) is executed or signed by or on behalf of a great « 
number of persons as creditors, but does not show what 
is or was the amount, totally or in any one instance, due 
or claimed, admitted or believed to be due to them, or 
to any one or more of them. Nor does it show of 
whom (that is to say, whether of all or some or one 
only <^ the Appellants) any of the persons who by 
themselves or others execute or sign as creditors were 

or 
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or are creditors, if at all^ or was or is a creditor, if at all. 1858. 
ProbaWy it is (though not from the deed alone, yet from ^-^^v*^^ 
the whole of the materials before us) to be collected that Calvert. 
all who personally or otherwise have executed or signed In re 
as creditors did so as joint creditors of the firm, com- a^-veri;. 
posed of all the Appellants, though possibly not being 
ail joint creditors of all the Appellants. Nor is there, I 
think, any good reason for not believing that the deed 
lias been executed or signed by or on behalf of six- 
sevenths in number and value of the joint creditors of 
the firm whose debts amount or amounted to 10/. and 
upwards. I do not, however, find any satisfactory, if 
any, evidence as to the separate debts of any one or 
more of the members of the firm respectively. It seems 
not unreasonable to think it likely that during the whole 
of the present year each of them must have had some 
separate creditor for 10/. and upwards; nor would it be 
inconsistent with the whole or any portion of the evi- 
dence before us to believe (though I have myself neither 
belief nor disbelief on the point) that the separate debts 
of the partners respectively amount and have during the 
whole of the year amounted to many thousand pounds* 
It is not, however (as I understand the materials) here 
shown that any separate creditor has executed or signed 
the deed^ or authorized it to be so* 

Now perhaps in every instance of an indebted firm, 
consisting of two or more persons, but certainly for all 
present purposes (the language of the deed before us 
being considered), the word '^ creditors" in the 224th 
section must, I think, be held to mean the separate cre- 
ditors as well as the joint creditors. And, being of that 
ppinioi^ I am convinced that the evidence here falls so 
very far short of showing the instrument in dispute to 
hav£ been signed by or on behalf of a sufficient amount 
or proportion of creditors in number and value within 

the 
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the meaning of the 224tb section, that we should not 
be ustified in departing from the learned Commis- 
sioner's conclusion, whether concurring or not concurring 
with him on the grounds on which he arrived at that 
conclusion. 



But in holding (as I fear that I must hold) that the 
appeal should be dismissed, I wish to be understood as 
not intimating any opinion with regard to the sufficiency 
or insufficiency, the validity or invalidity, of any of the 
grounds of objection to the deed taken at the bar, ex- 
cept that which I have particularly stated. 

I do not think this a case for costs. 



The Lord Justice Turner. 

In this case the learned Commissioner has refused to 
certify that the deed of arrangement in question has 
been signed by six-sevenths in number and value of 
the creditors, and we are called upon by way of appeal 
to reverse or vary the learned Commissioner's decision, 
and to direct the certificate to be granted. 

Two questions were raised upon the argument of the 
appeal : first, whether the deed was signed by six- 
sevenths in number and value of the creditors ; and, 
secondly, whether the deed could at all be considered 
as a deed of airangement within the provisions of the 
Bankrupt Law Consolidation Act applicable to such 
deeds. 



In order to determine the first of these questions, it 
is necessary to see who are the creditors vnth whom the 
deed of arrangement purports to be entered into. It is 

expressed 



CASES IN BANKRUPTCY. 



291 



expressed to be made between — [His Lordship read the 
beginning of the deed.] 

It is, therefore, on the face of it a deed of arrange- 
ment between the six persons constituting the firm of 
Felix Calvert ^ Qh and the creditors of those six 
persons, or of some or one of them. We must look 
then to the statute for the purpoee of seeing by whom 
such a deed was required to be signed, in order to bind 
non-executing creditors, and the 224th section of the 
statute is as follows — [His Lordship read it.] 

This section, where it speaks of the creditors, must, 
I think, be construed to mean the creditors with whom 
the arrangement has been entered into, and what the 
legislature has required, therefore, is, that the deed 
should be signed by six-sevenths in number and value 
of the arranging creditors. The question then comes to 
this. Was there any evidence before the learned Com- 
missioner, or is there any evidence before us, that this 
deed has been so signed ? I can find no such evidence. 

It was said that by the 226th section of the Act the 
certificate was made prim& facie evidence. But what is 
the certificate ? Not that six-sevenths in number and 
value of the creditors with whom the arrangement was 
made have signed the deed, but that six-sevenths of the 
creditors of the six partners have signed it. The certi- 
ficate, therefore, is not in compliance with the Act, and 
can be of no avail, and certainly the parol evidence does 
not cure this defect. But then it was said that there 
was no proof that there were any other creditors than 
those of the six. I think, however, that it rested upon 
the Appellants to show that there were no such other 
creditors. It was upon them to establish the validity 
of the deed by proving that it had been executed by 

six-sevenths 
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Calvbrt. 
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six-sevenths in number and value of the creditors with 
whom it purports to have been made. Whether it was 
incumbent upon them, as was argued at the bar, to 
show that it had been executed by six-sevenths of each 
class of the creditors, I give no opinion ; but, upon the 
ground which I have stated, I think the decision of the 
learned Commissioner was right, and that this appeal 
mufit be dismissed. 



It is unnecessary, therefore, for us to give any opinion 
upon the second point, but it may be right to add that 
I am not satisfied that this deed could in any event 
have been upheld. I doubt whether it has not left too 
much in the power of the inspectors, and whether, under 
the circumstances of this firm, the property ought not 
to have been more absolutely devoted to the purpose 
of winding-up. 

It may be right also to add, that the case In re 
Wilkes {a) seems to me to have been pushed in the 
argument in Irving v. Grayifi) far beyond not only 
what was intended, but what was expressed. The judg- 
ment of the Court, however, takes a more correct view 
of the case. All that was meant to be said in it was, 
that the property must be devoted to the creditors^ not 
that it must be assigned in trust for them. 



I agree that there should be no costs of this appeaL 

(a) 1 Bankruptcy App. 458; (b) 3 EurU. if N. 34. 

S.C.6 De G., Mac. if G. 418. 
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Ex parte EDWARD THOMAS LUCAS, JAMES 
FALLOWS and ALFRED JOHN ACRAMAN. 

In the Matter of EDMUND GWYER, a Bankrupt. 



June 23. 



nnHIS was the appeal of the assignees of a bankrupt Before The 

■*" from the refusal of the Commissioner to make an ^^^^ Lord 

order on an ex-parte application of the assignees for the Chelmsford. 

sale of property alleged to be in the order and dbpo- Mortgagees of 

sition of the bankrupt. board a ship 

on the coast of 
J/rica sent no 

The business carried on by the bankrupt, prior to his ^^^^, of their 

•^ XT ' r secunty to the 

bankruptcy, was that of an African merchant, and con- captain till two 

sisted, among other things, of shipping on board of JJe d^'e^^Jhe 

vessels at Bristol cargoes of goods for sale on the coast mortgage, 

at Africa and obtaining from thence return produce. whiclf time and 

more the ship 
was lying on 
On the 11th of November, 1857, the bankrupt, who that coast, nor 

was a customer of the West of England and South J^eiv^bythe 

Wales District Banking Company, executed an assign- captain till 

ment to two of the registered public officers of the Com- gagor had be-" 

pany of all that the cai^o of gold dust, ivory, palm oil ®®"® ^^"J . 

and other goods or merchandize on board a brig called that affidavits 

the Esterias, which had been despatched by the bank- ^nf of"ufe^ 

rupt to Africa, and all other (if any) the cargo, goods having been 

and merchandize whatsoever which should at any time oFwIrUer com- 

or times thereafter before her next arrival at Bristol be munication 

placed on board the said brig or vessel, or with which constituted a ' 

she should be laden at the time of such arrival, by way ""^^^i®?* • 

of case for an ap- 
plication ex 
parte for an 
order for a sale of the cargo, as being in the reputed ownership of the iMmkrupt, with 
the consent of the true owner, according to the practice adopted in Ex parte He$lop, 
1 Bankruptcy App. 77; 5. C. 1 De G., M. ^ C. 477. 
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1868. of mortgage for securing the balance of the bankrupt's 
^^"^^^ banking account with the Company. 
Lucas 
and Others. j^ appeared by the examination of the captain of the 
GwTBR. JEsterias, taken in the bankruptcy, that on the 11th of 
November, 1857, the vessel was off the coast of Africa, 
and had remained there until the 11th oi February, 1858, 
but that the captain had no notice of the mortgage up to 
the I4th of April, 1858, when the vessel arrived at 
Bristol. In the meantime, on the Ist of March, 1868, 
the mortgagor was adjudicated bankrupt, and the Ap- 
pellants were appointed assignees. 

According to the affidavits in support of the application, 
there are regular post office mails for letters despatched on 
the 22nd of each month from England to the west coast 
of Africa, the average time for the arrival of the post 
being thirty-five days. It was further stated on affidavit 
that there were also other facilities of communicating 
with any vessel lying off the coast, and that there was 
ample opportunity for the mortgagees to send notice 
to the captain of the execution of the deed in time 
to reach him before the vessel left the coast of Africa, 
and that it was solely from the neglect of the Banking 
Company to send the same that the captain remained 
without notice of the deed, and that the cargo thereof 
remained, with the consent and permission of the mort- 
gagees, in the order and disposition of the bankrupt, and 
that he was the reputed owner thereof at and afker the 
time of the bankruptcy. It appeared, from a copy of a 
letter communicated by the mortgagees to the assignees, 
that the mortgagees had on the 23rd of January, 1858, 
sent a letter to the captain to apprise him of the security, 
but that this letter had not reached him before the bank- 
ruptcy. 

One 
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One of the aflSdavits further stated, that on the arrival 
of the JEsterias at Bristol there was on board of her a 
cargo consigned to the bankrupt, and whereof he was 
the reputed owner at the time of his bankruptcy, and 
which consisted of certain particulars set out in the 
affidavit. 
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1858. 

£x parte 

Lucas 

and Others. 

In re 

GWYER. 



On the 6th of JUay, 1858, the application which was 
the subject of the appeal was made ex parte to the Com- 
missioner, on behalf of the assignees, for an order direct- 
ing the particulars mentioned in the affidavit to be sold 
according to the practice as settled by the cases of Ex 
parte He8lap(a), Exports Barlow (b). Ex parte Wood(c) 
and Ex parte Young {d). 

The Commissioner refused the application, on the 
ground that the goods and merchandize comprising the 
cargo of the Esterias were not shown to his satisfaction 
to have been in the order and disposition of the bankrupt 
at the time of his bankruptcy, and that an order for sale, 
as mentioned in the lS5th section of the Bankrupt Law 
Consolidation Act, 1849, would only occasion expense 
and useless litigation. 

Mr. Chandless and Mr. JDe Oex supported the appeal. 



The Lord Chancellor said, that a prim& facie case 
was all that was required to be made out on such appli- 
cations as the present, and that such a case was, in his 
Lordship's opinion, sufficiently established upon the affi- 
davits. 

The order was accordingly made. 



(fl) 1 Bankruptcy App. 77; 
S. C. 1 De G. Mac. Sf G. 477. 

(6) 1 Bankruptcy App. 215; 
S. C. 2 De G. Mac. ^ G. 921. 



(c) 1 Bankruptcy App. 339; 
S.C.4De G. Mac. * G. 861. 

(d) 1 Bankruptcy App. 342; 
5. C. 4 De G. Mac. ^ G. 864. 
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July 23. 

Before The 

Lords 
Justices. 

Where the 
solicitor of a 
trader declared 
bankrupt on 
his own peti- 
tion held 
powers of 
attorney from 
friendly credi- 
tors to vote at 
the choice of 
assignees, and 
opposed on 
insufficient 
grounds a 
proof which 
would have 
turned the 
choice, and 
carried it by 
his powers of 
attorney, an- 
other proof 
having been 
also omitted to 
be placed on 
the proceed- 
ings : — Held, 
a proper case 
for setting 
aside the 
choice, al- 
though the 



bad advanced 
nearlv as far as 
a declaration 
of dividend. 



Ex parte GEORGE CARTER, HENRY CARTER 
and JOHN COLLYER. 

In the Matter of THOMAS ROBINSON, a Bankrupt. 

npHIS was the petition of creditors appealing firom the 
•*• rejection of a proof tendered by them for 4S02. 3s. 9d. 
for goods sold and delivered, and seeking to set aside the 
ch(Mce of assignees. 

The Appellants (who resided at a considerable distance 
from Sheffield, where the adjudication of bankruptcy was 
made in Mat/, 1858, on the bankrupt's own petition, and 
was in the course of prosecution), appointed attomies to 
vote for them at the choice of assignees, and forwarded 
an affidavit dul j sworn by them for the proof of their 
debt. 

The solicitor of the bankrupt, being also the solicitor 
of the bankrupt's father, who claimed to be a creditor, 
attended on the 19th of June at the sitting for the choice 
of assignees, and tendered proofs on behalf of the bank- 
rupt's fiither and other creditors of the bankrupty for 
whom he held powers of attorney to vote at the choice. 
Proof was also tendered on behalf of the Appellants by 
their solicitor, on their affidavit, but the solicitor 'of the 
bankrupt opposed the proof, and examined the bankrupt 
with respect to it. On his examination the bankrupt 
stated that no more than S35L was due from him to the 
Appellants, a statemeut which was however now contra- 
dicted on affidavit. 

A proof 
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A proof for 335/. would have been sufficient to turn 
the choice of assignees, and the Appellants* solicitor then 
offered to prove for that amount, but on the solicitor for 
the bankrupt opposing the admission of any proof on 
behalf of the Appellants, the Commissioner altogether 
rejected the claim and refused to grant an adjournment 
of the choice, to enable one of the Petitioners to attend 
and produce their books, and thereby and otherwise cor- 
roborate and establish their claim. The solicitor of the 
Appellants deposed that he had also prepared the proof 
of another creditor, named Welsh, for 370/., for which 
Mr. Welsh held some bills of exchange as securities, and 
that Mr. Welsh had also attended and made the requi- 
site proof; that ^the bankrupt's solicitor then enquired 
whether Mr. Welsh had all his bills with him, to 
which Mr. Welsh replied that there were two bills for 
1 19/. OS. 9d. which he had not with him : that the bank- 
rupt's solicitor then objected that this amount should be 
struck off the proof; that the Appellants* solicitor acqui- 
esced, and entered in the margin the reduced amount of 
2481., and, having handed the proof thus altered to the 
registrar, led the Court, believing it to have been ad- 
mitted, but that the proof was nevertheless not placed on 
the file. 



1858. 

Ex parte 

Carter 

and Others. 

In re 
Robinson. 



The bankrupt's solicitor, by virtue of his powers of 
attorney, nominated and chose the assignees. 

It was stated on behalf of the Respondents that a 
dividend was on the point of being declared, and that 
great inconvenience would arise from a change of as- 
signees at this stage of the proceedings. 

Mr. De Gex supported the appeal. 



Mr. Bacon and Mr. F, Bacon were for the assignees. 
Vol. I. » Y D.J. The 
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Carter 

and Others. 

In re 
Robinson. 



7%« Lord Justice Knioht Bruce. 

Cases of this description are not to be decided merely 
and alone with reference to private interests, society is 
concerned in the matter. In my opinion there has been 
an undue interference on the part of the bankrupt in the 
choice of assignees. I do not impute wrong intentions 
to any one, but the conduct of the solicitor of the bank- 
rupt has exceeded what was right. Coupling that fact 
with what clearly took place, and is admitted to have 
taken place, with respect to the proof tendered on behalf 
of the Petitioners, and the proof tendered by Mr. Webh, 
I think that these circumstances together form a ground 
upon which private rights and the public interest alike 
require that even at this period of the bankruptcy, near 
as the declaration of a dividend is, the bankruptcy having 
taken place in May last, and notwithstanding the delay 
that will be thus occasioned, this choice should not stand. 
It must be set aside ; but I think that all costs should be 
reserved until the result of the new choice shall be 
seen. 



The Lord Justice Turner. 

I do not say that the interference of the bankrupt's 
solicitor would have been sufficient ground of itself for 
setting aside the choice, but coupling it with the cir- 
cumstance of the rejection of the proofs, there is enough 
to invalidate the choice. Another choice must therefore 
be directed. 
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Ex parte ROBERT JAMES BROWN. 

In the Matter of ROBERT JAMES BROWN, ^ ^3^ 

a Bankrupt. May 3, 4. 

Jtt^27. 

rriHIS was the appeal of the Bankrupt from the deci- Btfort The 

■^ sion of Mr. Commissioner Ellison allowing him only ^ticm."*" 

a certificate of the third class, with a suspension of three On questions 

years and without protection. of bankn^ts' 

cases tainted 
The Bankrupt was a ship owner at Sunderland, and dishonesty are 
the grounds of the decision of the Commissioner were, *? ^ ^'^J^^^ 
the continuance of trading after the Bankrupt had become from those 
hopelessly insolvent, reckless speculation, and large deal- ^J^amerelv 
ings in accommodation bills. Several transactions were by extrava- 
also adverted to as being tainted with fraud, and among f^^^^J^^ 
others, a pretended sale, by way of preference, to the mildness of 

Bankrupt's clerk, of a cargo of salt. But where a 

bankrupt had 
contracted 
Another transaction was as follows: — A firm, trading liabilities when 

under the style of Clark and Murch, had furnished JXKid"" 

stores to a Steam Packet Company, of which the Bank- had dealt 

nipt was managing director, at a credit of six months, commodation 

For their convenience, the Bankrupt agreed to give ^'jj^. ^^ ^JJ^, 

them his own bills at four months, upon their giving of exchange 

him an order upon the Company to receive the price '"'^*!^'^ 

of the stores. The order was given ; the Bankrupt took amounting to 

•. an engagement 
not to nego- 
ciate it, which 
he had nevertheless done ; and had moreover, after a meeting of his creditors, at 
which it was understood that he was not to deal with his estate, given to one of them 
a security without the privity of the others : — Held, that the Commissioner's sentence, 
suspending the certificate for three years without protection, could not be mitigated 
further than by giving protection after an imprisonment of two months* 

Vol. I. Z D.J. 
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1858. It to the secretary of the Company, who told him that 
^JP^*^^ it was ineffectual, and advised that Messrs. Clark and 
Brown Murch should draw upon the Company in favor of 
Brown ^^^ Bankrupt at six months. Bills were drawn accord- 
ingly by Clark and Murch, and accepted, and the Bank- 
rupt got them some time between the 15th and 20th of 
January, 1857, at a time when he must have known 
himself to be in insolvent circumstances ; but it appeared 
from a letter of the Bankrupt and otherwise, that it had 
been understood that the latter bills were not to be 
negotiated. The Bankrupt, nevertheless, negociated 
Clark and Murch's bills. 

Another transaction was with a firm of Robinson and 
Fleming, who had been creditors of the Bankrupt. There 
had been a meeting of the Bankrupt's creditors in Aprils 
1859, and on the 9th of that month a meeting of the 
creditors was held, at which it was understood that 
the Bankrupt was not to deal with his estate. He knew 
that there was bad feeling between Robinson and Fleming 
and the creditors. On the 18th of April be came to an 
arrangement with Robinson and Fleming, by which he 
put under their command two cargoes of teak, admitted 
to be of the value to the estate of from 6001. to 800/. 
The case set up in justification by the Bankrupt was, 
that Robinson and Fleming had already securities which 
covered all that was due to them, but this did not 
appear clearly made out. 

The other circumstances of the case appear suflSciently 
from the judgments. The adjudication of bankruptcy 
was made on the 24th of April, 1857. 

The Solicitor-General (Sir Hugh Caims) and Mr. 
Bagley in support of the appeal. 

Mr. 
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Mr* Sdwyn and Mr. De Gex for the Assignees. 




Mr. Bacon and Mr. Oiffard for Messrs. Clark and Ex parte 

Brown. 

Jii re 
Bsowv. 



Murchj opposing creditors. »owk. 

xM re 



The SoUdtor-Creneral in reply. 

Judgment reserved. 



7%6 Lord Justice Knight Bruce. 

In this painful case we have had^ on the appeal of the My 27. 
Bankrupt, to consider whether the sentence passed on 
him by the learned Commissioner with respect to the 
certificate has been too severe. Instead of its suspen- 
sion for three years from a day in April last (the adju- 
dication of bankruptcy having been in Aprils 1857), — 
suspension without intermediate protection, — and a certi- 
ficate when granted of the third class, the Bankrupt 
asks an immediate certificate (if not of the first) of the 
second class, or at least a much milder judgment than 
that already described, under which at present he stands. 

The matter is before us on evidence that was not, as 
well as on the evidence that was, before the learned 
Commissioner ; and on the whole of the materials now 
here, I find reason for doubt as to part of the grounds 
on which the learned Commissioner appears to have 
proceeded, and on which the counsel for the Respondents 
have argued in support of the decision. 

There are, however, some important facts which, in 
my judgment, are clearly established. First, were the 
bankrupt's circumstances from a time preceding the 
month of March^ 1857, continually to the time of his 
bankruptcy desperate ? that is to say, was he at and from 

z2 the 
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1858. 



Ex parte 
Brown. 

In re 
Brown. 



the end of February, 1857, or an earlier time, bopeleariy 
insolvent? In my opinion the evidence, whether con- 
sidered as the case stood before the Commissioner, or 
considered as it stands now, renders it plainly impossible 
for any reasonable person to answer this question other- 
wise than in the affirmative. But, secondly, does the evi- 
dence, whether viewed as in one state or in the other, 
show it to be certain or probable that at any period 
of March or April, 1857, the Bankrupt was unaware of 
the true state of his affairs, or could rationally have enter- 
tained a belief that it was not desperate ? This ques- 
tion must, I think, clearly be answered in the negative. 
Upon it there cannot, as I conceive, be any doubt fairly 
entertained. It is my firm persuasion, then, that he 
ought to have communicated with his creditors as a body, 
and brought his trade and business to a close at the end 
oi February, 1857, or earlier, and that he is justly cen- 
surable for not having done so. 



But there is more. His transactions with the Austra'^ 
Kan Screw Company (including what took place with 
Messrs. Clark and Murch) are not creditable to him. 
Those connected with Mr. Wilkins, with Mr. Sachert 
and with Mr. Fleming's firm respectively, in and after 
March, 1857, were, if not wrong in every sense and 
without qualification, at least very wrong in the posidon 
in which the Bankrupt must have known himself then 
to stand. His dealings in accommodation bills also it is 
impossible not to disapprove. And bis proceedings in 
the respects that I have mentioned have been altogether 
such as I think to render it our duty (subject only to 
what I shall mention) to adhere to the learned Commis- 
sioner's judgment. 



But I conceive that we may without impropriety allow 
the Bankrupt to have a certificate of the second class at 

the 
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the end of the three years fixed by the judgment, though 
not sooner; and that he ought to have no protection 
until he shall have undergone imprisonment for two 
months ; after which, and not earlier, in my opinion, he 
may have protection. 

I consider that the deposit on the appeal should be 
paid to the Respondents, and that they should take the 
residue of their costs out of the estate. 

TTte Lord Justice Turner. 

I have given this case very anxious consideration, in 
the hope that the severe sentence which the learned Com- 
missioner has pronounced might be found not to be jus- 
tified by the evidence before him, or that the new 
evidence adduced before us might furnish materials which 
would justify the mitigation of that sentence. I regret to 
say that I have not been able to find any solid ground 
upon which, having regard to the duty we owe to the 
public, we could, in my opinion, be justified either in dis- 
senting from the judgment of the learned Commissioner 
upon the case as it stood before him, or in substantially 
altering that judgment upon the new materials adduced 
before us. 



SOS 



1858. 

Ex parte 
Brown. 

Ih re 
Brown. 



In these questions upon bankrupt's certificates, we 
have always been careful to distinguish between cases 
which are tainted with fraud or dishonesty, and those 
which are afiected merely by extravagance or careless- 
ness ; and I think this distinction well deserving the con- 
sideration of those who are called upon to administer the 
bankrupt laws in whatever position it may be their lot to 
do so. It is a distinction which, as it seems to me, is 
founded not less in abstract justice than in the provisions 
of the statute which we are called upon to enforce. We 



are 
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are living in days in which wild and hazardous specula- 
tions are rife; if they are attended with success, the 
world in general, and the commercial world no less than 
the world in general, is ever ready to praise the boldness 
with which they are undertaken; and if, as is too fre- 
quently the case, misfortune and ruin follow in their 
train, it is not, I think, just that those who have been 
ready to encourage them should be permitted to call for 
punishment as severe as if there had been positive fraud 
or dishonesty. Culpable and vicious as such conduct is, 
and therefore deserving of punishment, I am not dis- 
posed to deal with it on the footing of positive fraud ; 
nor do I think that this was the intention of the legisla- 
ture, for the Bankrupt Act has defined the cases in 
which extraordinary punishment is considered to be due; 
and the cases which are so defined are cases in which 
there has been positive fraud or dishonesty. 



In this case it is impossible to doubt that there has 
been extravagant speculation, reckless trading, and bad 
book-keeping, and which must, in any event, have re- 
ceived its due punishment. There has been, too, a 
course of dealing in accommodation bills, which, viewed 
in the least unfavorable light, shows excessive over- 
trading, and must have called for a punishment some- 
what severe. But if the case had rested there, I should 
have thought that the sentence of the learned Commis- 
sioner would have admitted of some substantial mitiga- 
tion. There are, however, some particular transactioDs 
in this case, which, in my opinion, preclude us firom sub- 
stantially mitigating the sentence. 



The learned Commissioner has referred to some of 
these transactions — ^the purchase of the ship from Mr. 
Hay, the sale of the Lord Maidstone, and of the salt 
on board of her, to the bankrupt's clerk; the transac- 
tions 
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tions with Sacker, and with Ckark and Murch^ and the 
dealings with the Pallion Yard, to which I may add the 
transactions with Robinson and Fleming^ and the deal- 
ings with the Screw Company'' s bill for 2fXXiLf as re- 
quiring some notice. These are some of the transac- 
tions which we have to consider in determining this 
case. 



1858. 

Ex parte 
Brown. 

Jure 
Brown. 



With respect to some of these transactions, I mean 
the purchase from Mr. Hayj the dealings of Pallion 
Yard, the sale of the Lord Maidstone^ the transactions 
with Backer, and the dealings with the Screw Company's 
bill, whatever my opinion might have been had the case 
rested upon the evidence before the learned Commis- 
missioner, I am not disposed, upon the evidence now 
before us, to view them in quite so unfavorable a light 
as the learned Commissioner appears to have viewed 
them. Upon the evidence now before us, I think that 
the purchase from Mr. Hay was rather pressed upon the 
Bankrupt than voluntarily embarked in by him ; and it 
took place at a period when the Bankrupt may fairly 
have had reason to expect that he might be able to con- 
tinue his trade — as early, I think, as September, 1856. 
As to the Pallion Yard, looking to the evidence now be- 
fore us, I am not altogether satisfied, but I doubt whe- 
ther it amounts to more than a case of over-trading. As 
to the Lord Maidstone, I think that, upon the evidence 
before us, as there was a bonH fide sale and transfer of 
that ship to the Bankrupt's clerk, as early as the 7th of 
March, 1857, founded upon a negociation which had com- 
menced in January, and had been continued in February 
of that year; and I think, therefore, that the charge 
against the Bankrupt founded upon that transaction is 
displaced. As to Backer, though the dissolution of the 
partnership with him in 1854 is pregnant with careless- 
ness, I see nothing to affect it with fraud; and from the 

evidence 
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Ex parte 
Brown. 

In re 
Browh. 



evidence before us I collect that from the time of that dis- 
solution there were discount transactions between the 
Bankrupt and Sacker, and that as early as Fehruary^ 
1857, Sacker having discounted some bad bills, had re- 
quired to be furnished with other bills, and had pressed 
for them and threatened legal proceedings; and that it 
was in consequence of these threats that the bill for 
2,000/. given by the Bankrupt's clerk for the purchase of 
the Lord Maidstone was placed in Sacker s hands at 
some time early in the month of March ^ 1857. I am 
not disposed, therefore, to think that this part of the 
case weighs much against the Bankrupt, and as to the 
Screw Company's bill for 2,000/., I am quite satisfied 
that the Bankrupt could not honestly have retained it, 
and was consequently justified in returning it. 



If, therefore, the case had depended solely upon these 
transactions, I should have been disposed substantially to 
mitigate the learned Commissioner's sentence. But there 
remain to be considered the following transactions : the 
alleged sale to the Bankrupt's clerk of the salt on board 
the Lord Maidstone^ and the dealings with Clark and 
Murcky and with Robinson and Fleming. 

First, as to the sale of the salt. The evidence does 
not, in my opinion, justify us in believing that there 
ever was any such sale, there is too much obscurity, too 
much doubt upon the transaction ; too little proof of any 
payment made in respect of it, to furnish any just infer- 
ence on which such a belief can be founded. It was 
the duty of the Bankrupt to keep his accounts in such 
a state as to furnish proof of the sale, and they furnish 
no such proof. I cannot, therefore, view this transaction 
otherwise than as founded in mala fides. 



Then as to Clark and Murck — [His Lordship stated 

the 
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the transactioii with this firm, as above detailed, and pro- 
ceeded to say:] — 

These are the facts as they now appear upon the evi- 
dence before us ; and, in my opinion, they disclose a 
transaction not only unjustifiable but dishonest. In the 
origin of the transaction, Clarh and Murch were merely 
to give an order upon the Screw Company for the pay- 
ment to the Bankrupt of the price of the stores. In 
giving that order they would come under no liability. It 
is plain, therefore, that it was not originally intended 
that they should do so, and I see nothing whatever to 
show that any change of that intention was ever notified 
to them. Passing by what appears on the evidence of 
Jennings f the Bankrupt's own letter of the 14th of 
January f 1857, must have led them to believe that they 
were not to come under any such liability. But what 
does the Bankrupt do ? Very soon after he gets the 
bills, he discounts them, and thereby renders Clark and 
JUurch liable upon them in addition to their liability 
upon the bills which they had drawn upon him. This, 
in my opinion, was a course of dealing both discreditable 
and dishonest. 
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Then, again, as to Robinson and Fleming — [His Lord- 
ship detailed this transaction as above stated, and after 
referring to the justification set up, said :] — 



This would be no justification even if Robinson and 
Fleming were covered by their security. I observe, 
however, that this is not by any means clear, for it ap- 
pears by the affidavits that the question, whether there 
will be any balance coming to the estate upon their secu- 
rities, is said to depend upon a contingent liability to the 
Durham and Northumberland District Bank. 

Upon 
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Upon these three transactions, therefore, my opinion is, 
that the judgment of the learned Commissioner cannot be 
impeached. I think that there has been dishonest dealing, 
and I am of opinion, therefore, that we cannot alter the 
judgment beyond what my learned Brother has proposed. 
I think the Assignees should take the deposit for their 
costs, but that there should be no further costs. 



Nov. 4. 

Before The 
Lords Jus- 
tices. 
Proof admitted 
on an accept- 
ance which 
had been in 
blank at the 
date of the 
bankruptcy 
and had been 
filled up after- 
wards. 



Ex parte THOMAS BARTLETT. 

In the matter of THOMAS HENNETT, a 
Bankrupt. 

rpHIS was an appeal from the rejection of a proof 
tendered by the Appellant on a bill of exchange 
for 2,600/., dated the 27th of November^ 1852, drawn by 
the Appellant upon and accepted by the Bankrupt. 

The ground of the rejection was, that the Bankrupt's 
acceptance had been on a blank stamp, and that the bill 
was not in fact drawn till after the adjudication of bank- 
ruptcy in 1853. 



Mr. Bacon and Mr. Bagley in support of the appeal. 
It has been long since well settled that an acceptance or 
endorsement on a blank bill or note will afterwards bind 
the acceptor or endorser for an indefinite sum only 
limited by the stamp (a). 

Mr. Giffard, for the Assignees, on being asked by the 
Court, whether the Assignees desired to have the bona 
fides of the transaction tried by a jury, replied in the 

negative, 

(a) RuMtell y. Longttaff, 2 Doug. 514. 
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negative, and merely submitted whether the proof could 
be admitted on general principles of law (a). 

Their Lordships directed the proof to be admitted, 
and the costs on both sides to be pdd out of the estate. 



(a) See Tatey. Hihbert, 2 Vet. 
jun. 111; CoUii y. Emett^ 1 H. 
Bla. 313; RuMul y. LangUaffe, 
2 Doug, 514 ; Schultz y. Attley, 
2 JBifig. N. C. 544 ; Montague 
y. Perkins, 22 Law J., C. P. 
187; Temple y. Pt/I^, 8 Exeh. 
389; Boy^ on JBi(&, edited by 
Dowdetwell, 204; Thornton y. 



D#cA:, 4 JEip. 270; C<w y. Troy, 
5 fi. ^ Aid. 474; 5fuiiM y. 
Mingay, 1 Man. 4* &/. 87; 
Uther y. IXiiinccry, 4 Campb. 97 ; 
iS^ory on Agency, 489, am/ f. 
459; TToooTy. Manley, 11 il</. ^ 
£//. 34, and Hatch y. S^/«, 2 
Sm. ^ G. 147. 



1858. 

Ex parte 
Bartlett 

In re 
Hbmnbtt. 



Ex parte CHARLES VERO and JAMES EVERETT. 

In the Matter of the Petition of CHARLES VERO 

for Arrangement with 



and JAMES EVERETT, 

their Creditors. 

Nov, 9. 

rpHIS was a petition by way of appeal from an order of Before The 

^ the Court of Bankruptcy for the Birminghcm district, ch^^Uor 

and seeking the return of a sum of 39Z. 7«., which (as the Lord 

Petitioners contended) was improperly required to be paid ^elmspord. 

by them to the Chief Registrar's account, in the course tenns.of an 

of proceedings upon a petition for arrangement under a™ngenient 

the control of the Court. trol of ihe 

Court, in pur- 
suance of the 

The provision under which the payment was required ConeoKdation 

\pas ^^^ A compo- 
sition of 7s. 6</. 
in the pound 
was to be paid, 
and the estate of the Petitbners was to vest in the official assignee until sueh payment, 
when it was to revest in the Petitioners : — Held, that the ad valorem fees payable 
under the 54th section of the Act attached, though the revesting took effect, the 
composition having been paid without the fiirther mterposition of the Court or the 
official assignee. 
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was the 54th section of the Bankrupt Law Consolidation 

Act, 1849(a). 

The 



(a) <*54. That the official a»- 
•ignee of each bankrupt's estate, 
and every official assignee ap- 
pointed by the court under any 
petition for arrangement between 
a debtor and his creditors, where 
the estate and effects of such 
petitioning debtor shall vest in 
iuch official assignee, either alone 
or jointly, in manner hereinafter 
mentioned, shall pay to the 
credit of the account intituled 
'The Chief Registrar's Account ' 
iuch sum, not less than one- 
eighth of a pound, and not ex- 
ceeding 5/. per centum on the 
gross produce from time to time 
of any such estate; such sum, 
within the limit aforesaid, and 
the time or times for payment 
thereof, to be fixed by the senior 
commissioner, with the approval 
of the Lord Chancellor ; and the 
senior commissioner, with the 
like approval, may from time to 
time lessen or increase such sum, 
within the limit aforesaid, as may 
seem just and reasonable, upon 
consideration of the amount from 
time to time standing to the said 
account, and of the claims from 
time to time chargeable there- 
upon." 

The following sections were 
also referred to in the argu- 
ment: — 

*<218. That from and afler 
the date of the approval and 
confirmation of such resolution 
or agreement, all the estate and 
effects of such petitioning trader 
shall vest in the official assignee 



(if such shall be required by 
virtue of such resolution, and 
either alone or jointiy with any 
person or persons, as may be ex- 
pressed in such resolution), as 
fully as if such official assignee 
were an assignee under any bank- 
ruptcy; and every such ofllcial 
assignee may sue and be sued 
as if he were such assignee ; and 
in the event of the death, resigna- 
tion or removal of any such offi- 
cial assignee, the court shall have 
power to appoint anotiier ; and if 
the estate and effects shall have 
vested in such official assignee, 
the same shall vest in the new 
official assignee so appointed, in 
the same manner as in bank- 
ruptcy. 

"219. That the official as- 
signee shall once at least in every 
six months, or oftener if the 
court shall require it, produce to 
the court, on oath, a full and 
true account of all monies, pro- 
perty and effects of such petition- 
ing trader which have come to 
his hands, and of the disposal 
thereof; and the court shall ex- 
amine the same, and shall certify 
the result of such examination, 
and, if need be, order payment to 
the creditors of such petitioner, 
according to the terms of the 
resolution or agreement, and may 
in such account make all just 
allowances, and may order pay- 
ment to the official assignee of 
such sum as a remuneration for 
his services as shall appear to be 
just and reasonable." 
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The 6r8t meeting under the petition was held on the 1858. 
S8th of June^ from which day it was adjourned to the 
14th of July^ 1858. The Petitioners* proposal, as ori- 
ginally made by them, was merely for payment of a com- 
position of Ts. 6d. in the pound, and did not contain any 
provision as to the vesting of the Petitioners' estate ; but «"^ Another, 
at the meeting of the 28th of June, 1858, the Registrar, 
acting in the absence of the Commissioner, suggested that 
in order to secure the payment of the composition, the 
proposal should provide for the vesting of the Peti- 
tioner's estate in the official assignee in the interim 
between thaj: time and the payment of the composition. 
The Registrar thereupon altered the Petitioners' proposal 
to that effect, and it then stood as follows : — 

" The said Charles Veto and James Everett propose 
to pay to all and singly the creditors mentioned in the 
foregoing statement, or who may prove their debts as in 
bankruptcy under this petition for arrangement, a com- 
position of Ts. 6d. in the pound upon the amount of and 
in full satisfaction and discharge of their respective debts, 
such composition to be had and received by the said cre- 
ditors respectively in full satisfaction and discharge of 
the several debts due or owing to them respectively by 
the said Charles Vero and James Everett ; such compo- 
sition to be paid in cash to the said respective creditors 
within one calendar month after the final confirmation, 
under section 216 of the Bankrupt Law Consolidation 
Act, 1840, of this proposal by the Court of Bankruptcy 
for the Birmingham district. 

''That the payment by the said Charles Vero and 
James Everett, within the said period of one calendar 
month, into the hands of the official assignee of a sum of 
money to pay such composition to the said creditors 
respectively, and to pay the fees to the Chief Registrar, 

and 
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and to pay the charges of the official assignee and the 
messenger respectively under this petition, and all other 
such charges as shall be allowed by the Court, shall be 
deemed equivalent to an actual tender or payment to 
each of the said creditors respectively of the amount of 
the composition upon the debts of the said creditors 
respectively, and shall be deemed sufficient to entitle the 
said Charles Vero and James Everett to a certificate 
from the said Court of Bankruptcy, under the SSlst 
section of the Bankrupt Law Consolidation Act, 1849. 

'' That until payment as aforesaid, the estate and eflfects 
of the said Petitioners shall vest in the official assignee 
upon trust for the purposes aforesaid, but such estate and 
effects shall forthwith upon such payment revest in the 
said Petitioners, accordingly as they respectively may be 
entitled thereto, such revesting being freed and altogether 
discharged of and from such vesting as aforesaid, and as 
fully and effectually to all intents and purposes as though 
such vesting had not taken place." 

On the 1st of September, 1858, the second meeting 
was held, and the proposal in the above form was accepted 
by the creditors and approved by the Court. 

No other order was made by the Court for the vesting 
of the Petitioners' estate in the official assignee ; but the 
Petitioners continued in the uninterrupted possession and 
disposal thereof. 

On the 27th of September, 1858, when the Petitioners 
were about to pay to the official assignee the amount of 
money necessary to complete the performance of the 
arrangement, the official assignee required them to pay 
the amount of the per-centage required by the above 
section, and calculated upon the entire amount of such 
compositions. 

The 



CASES IN BANKRUPTCY. 813 

The Petitioners thereforei in order to secure the com- 1858. 

pletion on their parts of the proposal, paid to the official ''-^-'^-^ 

assignee 39Z. 7s. as required by the order for and in v^^ 

respect of the Chief Registrar's account. ^^ Another. 

In re 
Vbro 

The prayer was that the order of the Registrar, so far ">^ Another. 

as related to the payment of the sum of 39Z. 75., might 

be set aside, and the official assignee might be ordered 

to refund to the Petitioners the amount so paid him as 

aforesaid. 

Mr. De Gex in support of the appeal. 

Enactments in favor of the public revenue, whereby 

the subject is taxed, are to be construed as strongly as 

possible in his favor ; Tomhins v. Ashley (a). Dean v. 

Diamond (&), Warrington v. JFurber (c), Hohson v. 

Neale{d). The question therefore is, having regard 

to this rule, whether the 54th section applies to the 

present case. If there had been no proposal for vest- 

ing the estate in the official assignee, there could have 

been no question. Is the vesting clause then such a 

provision as the section contemplates ? Now, in order 

to satisfy the terms of the 64th section, the estate must 

vest " in manner hereinafter mentioned," that is to say, 

in such manner as is mentioned in the 218th section (e). 

But in order to vest in the manner mentioned in that 

section, the estate must vest " as fully as if such official 

assignee were an assignee under any bankruptcy," and it 

must moreover so vest as to realize some gross produce. 

These requirements are founded upon good reasons, for 

if the estate vests ''as fully as if the official assignee were 

an 

(a) 6 JB. ^ C. 541. (cQ 17 Bean, 184. 

(6) 4 B. ^ C. 245. (e) See ante, p. 310, note (a). 

(r) 8 East, 245. 
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1858. an assignee under any bankruptcy/' it becomes neces- 
^ ^^ sary to audit and pass the accounts^ for which the time 
Vero and trouble of the officers of the Court are required ; and 
er. .^ g|.Qss produce is realized it is paid into the bank, and 
Vero the machinery of the Court is employed for that purpose, 
and Another, j^^ gj^j^g^ of these cases remuneration may fairly be re- 
quired. But these reasons do not apply to a mere interim 
and provisional vesting like the present, in which the 
official assignee has no more trouble or concern than a 
feoffee to uses has in a conveyance. The Appellants had 
already paid the 10/. required by the Act, which is all 
that the Act of Parliament charges for such assistance as 
the Appellants have received from the Court. 

He also referred to JSx parte Reynolds (a), Ex parte 
Diamond (J), JEx parte Miller (c), JEr parte Patter- 
son (d), Lewis v. Collard {e). 

Mr. Clement Swanston^ for the Chief Registrar and 
the Official Assignee, was stopped by the Court 

The Lord Chancellor. 

I am not desirous of subjecting the estates of debtors, 
administered under the control of the Court of Bank- 
ruptcy, to more expense than the Act of Parliament pre- 
scribes. But I must follow the terms of the Act of 
Parliament, however hardly they may operate in a par- 
ticular case. 

It appears to me that the object of the 54th section in 

charging a debtor's estate with a per-centage is not, as 

was contended, merely to provide a remuneration to the 

officers of the Court In my opinion its object was to 

make 
(a) De Gex, 373. (d) De Gex, 158. 

(6) De Gex, 143. («) 23 Law J., N. S., C. P. 

(c) De Gex, 144. 32. 
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make a party who comes to the Court for its assistance, 1858. 

and derives a benefit from that assistance, chargeable to ^^T^^*^^ 

° jEj parte 

the funds required for the maintenance of the Court. Vero 

and Another. 

In this case there is an arrangement under the control Vgno 
of the Court, and by the arrangement it is proposed by ^^ Another. 
the petitioning traders that they should pay Is. 6d. in the 
pound on the amount of their debts. That arrangement 
might have been made without resorting to the Court, or 
it might have been carried into eflfect under the Act, 
without coming within the provision that the estate 
should vest in the official assignee. I think that upon 
the construction of the Act of Parliament a certificate to 
the debtors might have been granted without any assets 
finding their way into the hands of the official assignee. 
For I find under the 221st section of the Act, " that so 
soon as the said resolution or agreement shall have been 
carried into effect, and the creditors of such petitioning 
trader shall have been satisfied according to the tenor 
thereof, the Court shall give to such Petitioner a certifi- 
cate, under the hand and seal of the Commissioner, in 
the form contained in the schedule A c. to this Act 
annexed." But the parties in this case chose to come 
to a resolution or agreement by which it was arranged 
that until payment of the composition the estate and 
effects of the Petitioners were to vest in the official 
assignee, and that aflerwards they were forthwith to revest 
in the Petitioners. Now the 218th section provides 
that — [His Lordship read it, see ante, page 380, note.] 
Mr. De Gex argued that these words can only mean an 
absolute vesting ; and that if the assets vest tempora- 
rily and conditionally, it is not a case within the section, 
because it vests them only till the specified time, and 
consequently not as fully as the effects of a bankrupt vest 
in the assignee under a bankruptcy. But it appears to 
me that, during the time for which the property is vested 

Vol. I. A A O.J. under 



816 CASES IN BANKRUPTCY. 

1858. under this resolution in the official assignee, it is abso- 

_ lutely vested in him for the purpose of raising or securing 

Vero the 75. 6d, in the pound, and that if the 7^. 6d. were not 

an no er. p^^j j^ ^j^g official assignee would undoubtedly have power 
Vbro to realize sufficient to pay this amount to the creditors. 

and Another, gy^ jf j^ jjg vested in the official assignee, then, under 
the Act, the liability attaches whether this was the 
intention of the parties or not; and although they 
may have intended that by the adoption of this form 
of resolution the fees should not be paid, they have 
failed in accomplishing such an intention, as they have 
agreed that their estate and effects shall vest in the official 
assignee. It appears to me that the moment that the 
estate vests in the official assignee, the liability attaches, 
although it may happen that the property is not realized, 
and that no gross produce arises from it. I can conceive 
many cases in which hardship may arise from this ; but 
I think the words of the Act of Parliament so strong, 
that 1 am compelled to give effect to them, and that the 
petition must be dismissed. 



Mr. C Swanston, for the Chief Registrar and the 
Official Assignee, asked for costs, but his Lordship said 
he thought the case a hard one, and refused to give costs. 
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1858. 



T 



Ex parte WILLIAM ALLEN and JAMES 
CAZENOVE. 

In the matter of OWEN ROBERTS, a bankrupt. 

Nov. 17. 
HIS was an appeal by the assignees of Owen Before The 

Roberts from an order of Mr. Commissioner Lords 

Justices. 

Perry, admitting John Hemingway to prove for in 1355 r. 

3,043t \0s. «»d ^- ^8 ^'" 

surety, gave to 

G. a bond for 
2,000/. R. 
The transactions out of which the claim arose were gave to H. by 

as follows: — In November, 1855, Hemingway and ^^^ **.^ *"" 

' ' *^ ^f demnity a 

Roberts gdiie to R. M. Griffith their joint and several warrant of at- 

bond for securing 2,000/. and interest, Hemingway ig'ss^b. ^ 

being only surety for Roberts. In the same month, without the 

Roberts, and Hemingway as his surety, gave to Wil- r.^ gave up 

liams & Co., bankers, a memorandum expressed in the ^^® ^"^ '° 

, * //., and re- 

following terms, and stamped as a promissory note : — ceived in satis- 
faction for it 
the promissory 

" On demand, we O. Roberts, of &c., J. Hemingway, the sum re- 
ef &c., jointly and severally promise to pay to Messrs. p^*".'?^ ^"^ 
Williams & Co., bankers, such sum of money not ex- time assigned 
ceeding 1,000/. as may become due from the said "^ if'fnMti's^ 

O. Roberts to Messrs. Williams & Co., on balance of faction of the 

X . .1 • 1 • .1 . • liabilities 

account current, together with interest and commission under which 

thereon. As witness, &c." i^- ^?^ come 

for him. In 
On ^^>c following 
month R. be- 
came bankrupt, 

and the warrant of attorney and the assignment became void as against the assignees : — 

Held, that the dealings between U. and G. had not taken away the rights of H. 

against JR. and that H, having paid the debt was entitled to prove against ft.*s estate. 

aa2 
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1858. On 24th November ^ 1855, Roberts gave to Heming- 

T^^^"^"^ way, by way of indemnity, a warrant of attorney to con- 

Allrn fess judgment for 6,000/. 
and Another. 

Roberts. ^^ March, 1857, Roberts, and Hemingway as his 

surety, gave to Williams & Co. a further memorandum, 
precisely similar to that of ITefcrttary, 1855, except that 
the sum named in it was 300L In May, 1857, He- 
mingway accepted, for the accommodation of Roberts, a 
bill drawn on him by Roberts, for 200L and interest, 
and indorsed to Williams & Co. In August, 1857> 
Williams & Co. called on Hemingway for further se- 
curity, and he induced C. Pearson and H Cooper to 
join him in a memorandum, similar to that of November, 
1855, for further securing the monies due or to become 
due from Roberts to Williams & Co., to an amount not 
exceeding 1,500/., and the interest and commission 
thereon. 

On 10th February, 1858, Griffith gave up the bond 
of November, 1855, to Hemingway, and received in 
satisfaction of it Hemingway's promissory note for 
1,460/., being the amount of principal money remaining 
due on the bond with some subsequent interest. This, 
as Roberts deposed, was done without his knowledge. 
On the same day Roberts executed a deed by which he 
assigned to Hemingway substantially the whole of his 
property, in satisfaction of the sum of 3,071/. lOs., 
therein recited to be due from him to Hemingway, and 
Hemingway by the same deed released the debt. The 
execution of this deed by Roberts being an act of bank- 
ruptcy, a petition for adjudication was, on 24th February, 
filed against him by another creditor, and on the 1st of 
March, he was adjudged bankrupt. The warrant of 
attorney and the assignment thus became worthless, 

the 
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the former being admitted to come within the 136th 
section of the Bankrupt Law Consolidation Act. 

On 18th Avffust, 1868, Hemingway paid the sum due 
to Chriffith on the promissory note of 10th February^ 
1858, and the sum of 1,43^/., part of the monies thus 
paid, being the amount of principal money due on this 
account, with interest to the 24th of February y was part 
of the sum for which he sought to prove. 



1858. 

Ex parte 

Allen 

and Another. 

In re 
Roberts. 



On 27th February y 1858, Williams & Co. gave up to 
Hemingway the three memoranda for 1,000/., 300/. and 
1,500/., and the bill of exchange, receiving in lieu a joint 
and several promissory note of Hemingway ^ Pearson 
and Cooper for 1,639/. 7^., the amount of the principal 
and interest then due to Williams & Co., with some 
subsequent interest. Hemingway paid off the money due 
on this note by several payments, and the sum of 
1,611/. 10^., being the amount of the principal thus paid 
with interest to 24th February, 1855, was the residue 
of the sum for which he sought to prove. The Com- 
missioner having allowed the proof for the 3,043/. 10^., 
made up of these two sums of 1,432/. and 1,611/. 10^., 
the assignees appealed. 

Mr. Little, for the Appellants, contended, that the 
payments made by Hemingway were not made under the 
original contract of suretiship, but under new and sub- 
stituted arrangements, to which the bankrupt was not a 
party, and in respect of which he could not have been 
sued, and that therefore the payment did not give Hem- 
ingway the rights of a surety paying the debt of the 
principal ; Barclay v. Gooch (a), Taylor v. Higgins (6), 

Moore 



(a) 2 Esp. 571. 



(6) 3 East, 169. 
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1858. Moore v. Pyrke{c), Maxwell v. Jameson (d). Ex parte 

^TT"^^ Serjeant {e), Sard v. Rhodes (/) ; that Hemingway's 

Allen payment must be referred to the latest arrangements; 

and Another, j^^^j ^^^^ ]^g ^^^jj ^^^ g^ j^^^j^ ^^ ^j^^ original contract of 

Roberts, suretiship ; that Hemingway^ having taken the warrant 
of attorney and bill of sale, must stand or fall by them, 
for that by taking a specific indemnity he lost his 
general rights; Toussaint v. Alartinnant (g) ; and that 
the payments under the memoranda were voluntary, those 
memoranda being void as promissory notes, because not 
made for a definite amount. Smith v. Nightingale {h)^ 
and void as guarantees, as having been made before 
19 & 20 Vict. c. 97, s. 3, came into operation, and not 
expressing any consideration ; Raihes v. Todd (t). 



Mr. Bacon, for Hemingway, was not called upon. 



Tlie Lord Justice Knight Bruce. 

In my judgment this is a clear case of suretiship. 
The payment made by Mr. Hemingway was made by 
him in satisfaction of a debt due from the bankrupt, and 
by reason of the contract of suretiship into which Mr. 
Hemingway had entered. The dealings between the 
surety and the creditor subsequent to that contract were 
not, as I view the case, such as to affect the original 
liability of the principal debtor. The securities given 
by the debtor to the surety having come to nothing, the 
right of the surety to prove against the estate of the 
debtor for the whole sum is in my opinion clear. 

The Lord 

(f) 11 Bait, 52. (/) 1 AT. 4- W. 153. 

((/) 2 B. 4- Aid. 51. (g) 2 r. R. 100. 

{e) 1 GL 4 /. 183 ; 2 G/. 4 J. (A) 2 Stark. 375. 

23. (i) 8 Ad, 4- Ell. 846. 
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The Lord Justice Turner. 1858. 



The case of the assignees has been ably argued by ^' P*^'* 
Mr. Little ; but in my opinion it entirely fails. The and Another, 
appeal must be dismissed with costs. In rt 

RoBBRTt. 



Ex parte WILLIAM SINGLEHURST. 
In the matter of HENRY TRISTRAM, a Bankrupt. 



Not, 19, 22. 



rriHIS was an appeal from the dismissal with costs by Before The 
-*" the Commissioner of the Appellant's petition seeking chancellor 
the removal of the trade assignee, and the solicitor acting Lord 

J .1. J' 1* X* CuELlfSFORD. 

under the adjudication. 

where circum- 
stances are 

The petition to the Court below stated, that at the JSSn^^f^^^^^ 

certificate meeting the trade assignee and solicitor atten- Court, raising 

ded to oppose the certificate, on the ground of fraudulent gugSicion as^to 

conduct on the part of the Bankrupt, and that the sitting the conduct of 

was adjourned to enable the Bankrupt to meet the charge, u is the duty 

That afterwards the solicitor received on account of the o^ ^*i« Co«rt 

to institute 
assignee 1 75/. as an inducement for forbearing to oppose a thorough 

the certificate, and that the assignee and solicitor, under fnto'^}"e*case, 

color of obtaining for the Bankrupt his certificate, frau- although the 

dulently and wilfully demanded and took from a person ^^^ jj, ^1,^ 

named in the petition the said sum of 175/. The peti- petition he 

- , ' - , - _. , . * placed on itB 

tion further stated that at the adjourned meeting the true ground. 

assignees consented to the certificate being granted, and 

that it had been granted accordingly. 

On the petition coming on to be heard, there was an 
aflBdavit of the Petitioner's belief that the allegations in 
it were true ; an afiSdavit of the Petitioner's solicitor that 

he 
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1858. be had been informed by the Bankrupt, and believed that 

-, the assignee, with the privity of the solicitor, agreed to 

S1NOLEHUR8T. receive the 175/. for the withdrawal of the opposition, 

^'i *■« and that the assignee, on his own behalf, or on behalf of 

^Tr I ST RAM 

a correspondent of his who was a creditor of the Bank- 
rupt, or that some other person on behalf of the assignee 
or his correspondent, received the above sum as a consi- 
deration for the withdrawal of the opposition. 

On the other hand the assignee, in his affidavit, de- 
nied that he did at any time agree to receive from the 
person named the 175/. or any other sum for the with- 
drawal of opposition or on any other account, or ever 
received on his own behalf or on behalf of any other 
person, or ever authorized any person on his behalf, or 
that any person had, to the best of his knowledge and 
belief, received on his behalf any such sum. 

The Commissioner was of opinion that upon the 
evidence no case was made out in support of the petition, 
and on being applied to on behalf of the Petitioner to 
allow further evidence to be adduced, viv& voce, on the 
ground that the persons who were cognisant of the facts 
would not make affidavits, he held that the petition and 
evidence did not raise a sufficient ground for the applica- 
tion. The Commissioner consequently made the order 
under appeal, dismissing the petition with costs. 

Mr. Bacon, Mr. Selwyn and Mr. De Oex appeared 
in support of the appeal. 

Mr. Swanston and Mr. H. R. Turner were for the 
assignee. 

The Solicitor General (Sir H. Cairns), Mr. Wilde 
and Mr. Robinson for the solicitor. 

The 
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The following cases were referred to: Bowles v. 1868. 
Stewart (a) f Ex parte Perryer(b\ Ex parte Reynolds {c), 
Ex parte Bates (rf). Singlehurst. 

In re 



The Lord Chancellor said that it had been urged 
on the part of the Respondents that the original petition 
proceeded solely on the ground of an offence having been 
committed under the 271st section of the Bankrupt Law 
Consolidation Act, and that such a petition as the present 
was not the proper proceeding under that section. His 
Lordship was however of opinion that even if the Peti- 
tioner put the case on the wrong ground, it brought to 
the notice of the Commissioner a case of grave suspicion 
as to the conduct of the assignee and the solicitor, such 
as to render it proper to institute a thorough and search- 
ing investigation, not merely for the sake of an individual, 
but on public grounds. His Lordship thought that the 
petition should be heard on vivsL voce evidence, and it 
was arranged that it should be so heard before his Lord- 
ship. 

On a subsequent day it was stated to the Court, on 
behalf of all parties, that the circumstances on which the 
petition was founded had been satisfactorily explained ; 
and on their being explained to his Lordship an order 
was made by consent dismissing the petition. 

(a) 1 Sch. 4- Lef. 209. (rf) 1 Bankruptcy App. 52; 1 

{b) I M.D.^ D. 276. De G., M. 4- G. 452. 

(c) 5 Fef. 707. 



Ex parte 

NGLEHURS' 

In re 
Tristram. 
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Ex parte SAMUEL THORNTON, ANDREW HAN- 
DYSIDE and JAMES WILLIAM HARRISON. 

In the Matter of JOHN JOBSON, a Bankrupt. 
Nov. 10, 25. 

Before The ^T^HIS was an appeal from the refusal by Mr. Commis- 

LoRDs Jus- -1, gjQjjgr Balguy to expunge a proof against the Bank- 

The rule rupt's separate estate on a joint and several promissory 

against double note for 1,500/., made by the Bankrupt and a former 

proof refused , . , 

to be extended partner; the objection relied upon being, that the note 

^ * *^J!*? ^^®*^ had been also proved against the joint estate under a 

proofs was trust deed. 

made under a 

decree for the 

administration The Bankrupt, from August^ 1849, up to January^ 

a deed for the 1B67, carried on business in copartnership with Robert 

benefit of ere- Jobson, as stove, grate and fender manufacturers, at 

The 183rd Sheffield, and subsequently at Litchurch, under the 

Consoliaation 
Act, empower- 
ing the Com- On the 6th of March, 1852, John Jobson and Robert 



Jobson, together with John Henderson, made and gave 



missioner to 

expunge 

proofs, is not to the Sheffield and Rotheram Banking Company a 

cases where joint and several promissory note, for securing payment 

new evidence on demand to the Company to the extent of 1,500/. of 

the balance from time to time due and payable on the 

banking account then kept with the Company by Robert 

Jobson and John Jobson, under the firm of Jobson 

&Co. 

On the 14th of January, 1857, there was due to the 
Banking Company, from the firm of Jobson Sc Co., a bal- 
ance of 1,500/. and upwards upon the banking account, 

which 
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which was kept solely for the purposes of the part- 
nership. 

By an indenture, dated the 14th of January^ 1857, 
and made between Robert Jobson and the Bankrupt, and 
John Jobson, therein described as then or lately trading 
in partnership under the firm of Jobson & Co. of the first 
part, Sir Charles Fox and John Henderson of the second 
part, Robert Jobson, as carrying on a separate business as 
an engineer, of the third part, Samuel Holden BlachweU 
and John Hartlandot the fourth part, the several per- 
sons whose names or firms and seals were thereunto 
subscribed and set in the schedule thereto, being respec- 
tively creditors of the partnership firm of Jobson Sc Co., 
of the fifth part, and William Brown of the sixth part, 
Robert Jobson and John Jobson assigned unto William 
Brown, his executors, administrators and assigns, all 
and every their partnership stock in trade, goods, wares 
and merchandize, books of account, book and other 
debts, sum and sums of money, and all securities for 
money, shares, rights and interests, and all other the 
partnership property and effects whatsoever of Robert 
Jobson and John Jobson, upon trust, to collect and get 
in the same, and after payment of certain costs, and 
when and so often as sufficient money should come to 
the hands of the trustee to pay a dividend at the rate of 
4s. in the pound upon the debts of the several creditors 
parties thereto of Robert Jobson and John Jobson, as 
such copartners as aforesaid, to pay and divide the same 
rateably among the creditors mentioned in the schedule, 
according to the amount of their respective debts, until 
the same, with interest on such of the same as carried 
interest at the rate of 5/. per cent, per annum from the 
day of the date of that indenture, should be fully paid 
and satisfied, and to divide the surplus (if any) of the 
monies and premises pursuant to the terms and provi- 
sions 



1858. 

Ex parte 
Thorntoit 
and Others. 

In re 

JOBBON. 
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1858. 

Ex parte 
Thornton 
and Othen. 

Ill re 

JOBSON. 



sions and conditions of the articles of partnership be- 
tween Robert Johson and John Jobson. And the deed 
also contained a proviso, that nothing therein contained 
should extend, or be construed to extend, to invalidate, 
prejudice or in any manner affect any mortgages, 
charges or other specific securities or liens which any of 
the creditors, parties thereto, of the copartnership, might 
have upon any of the real and personal estate of or be- 
longing to them ; or any security for or in respect of all 
or any of the debts due and owing to such last-mentioned 
creditors respectively ; or any bonds, notes or securities 
given or payable by any person by way of security for 
the same debts or any of them, or any part thereof 
respectively, but that all such several mortgages, charges, 
securities, liens and also all such bonds, bills, notes and 
other securities as aforesaid should be and continue as 
available, both at Law and in Equity, in the hands of 
the several creditors, parties thereto, holding the same, 
to all intents and purposes as if the deed had never been 
made or executed. And it was thereby expressly agreed 
and declared that the deed should not in anywise pre- 
judice or affect the rights or remedies of the several 
creditors, parties thereto, against the respective separate 
estates of Robert Jobson and John Jobson for the 
amount of their several and respective debts, or so much 
thereof respectively as should not be satisfied by means 
of the provision thereby made. 



On the 31st of March^ 1857, John Jobson was ad- 
judicated bankrupt on his own petition by the Court 
of Bankruptcy for the Birmingham District The Ap- 
pellants were appointed assignees. 



In March, 1857, a bill was filed in the Court of 
Chancery by one of the registered public officers of the 

Banking 
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Banking Company (who had executed the indenture of 
the 14th oi January J 1867, on behalf of the bank as a 
creditor for 2,755/. \s. llcf., in which sum was included 
the above-mentioned debt of 1,600/.) seeking to have the 
trusts of the deed carried into effect under the direction 
of the Court, and by a decree of the Court dated the 21st 
of March, 1867, a decree was made for the purpose 
under which the Banking Company, by one of their 
registered public oflBcers, proved in Aprils 1867, a debt 
of 1,600/. upon the banking account and note against 
the joint estate of John Jobson and Robert Jobson. 

On the \2\hoi May, 1857, the same registered public 
oflBcer proved on behalf of the Banking Company the 
debt of 1,500/. under the bankruptcy against John 
Jobson s separate estate. 

On the 26th of July^ 1858, the Appellants gave no- 
tice to the registered public officer and the solicitors of 
the Banking Company, that an application would be 
made to the Commissioner acting in the prosecution of 
the petition to expunge from the proceedings under the 
petition the debt of 1,600/. and the proof for the same 
against the separate estate of John Jobson ; and on the 
5th of October the Commissioner made the order under 
appeal, refusing to expunge the proof for 1,600/. against 
the separate estate of the Bankrupt. 

Mr. Bacon and Mr. Clement Swanston in support of 
the appeal. 



1858. 

Ex parte 
Thornton 
and Others. 

In rt 
Jobson. 



Mr. Swanston and Mr. JDe Gex, for the Respondents, 
took a preliminary objection on the ground that the 
183rd section of the Act empowering the Commissioner 
to expunge a proof did not apply to a case where, as in 
the present instance, no new evidence had been adduced 

in 
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in support of the application to expunge. Otherwise, 

^^r^^^ they contended, the section would afford an easy means 

Thornton of escaping from the limit as to the term for appealing 

an t era. ^^^^ ^^^ admission of a proof. They referred to Carter 

JoBsoN. V. JDimmock {a), Sandersons Case (b). 

Their Lordships held that the section was framed 
in too general terms to admit of such a limitationi and 
allowed the arguments in support of the appeal to pro- 
ceed. 

Mr. Bacon and Mr. Clement Swanston for the Ap- 
pellants. 

The admission of a second proof here is in contra- 
vention of the principle excluding double proof, a prin- 
ciple which is not limited to cases where both proofs 
are made in the jurisdiction in Bankruptcy. It is at all 
events sufficient if they are made under judicial pro- 
ceedings of any description. 

They referred to Ex parte Goldsmid {c), Plummer (d) 
and Ex parte Peacock (c). 

Mr. Swanston and Mr. De Gex, for the Respondents, 
were not called upon. 

Judgment reserved. 



Nov, 25. 



The Lord Justice Turner. 

This is a petition of the creditors' assignees to ex- 
punge a proof for 1,600/. against the estate of the 
Bankrupt. The Bankrupt John Jobson and Robert 

Jobson 

(a) I Bankruptcy App, 12; 1 257, affirmed by the Hoase of 

De G., M.4- G. 212 ; and on ap- Lords, August, 1859. 

pea], 4 H. ofLordi Ca. 337. {d) 1 Phil, 56 ; 2 Mon. De«. 

(6) 1 Mac. 4- G. 306 ; 3 Dc ^ De G. 204. 

G. 4- Sm. 66. (e) 2 Gl. * /. 27. 

(c) Ante, p. 67; I DeG.^J. 
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Jobson carried on business in partnership together. 
They kept their partnership banking account with the 
Sheffield and Rotheram Banking Company, and on 
the 5th oi March, 1852, they and one John Henderson 
gave their joint and several promissory note for 1,500/. 
to the Banking Company, for securing payment to that 
extent of the balance from time to time to become due 
on the banking account. By an indenture dated the 
14th of January, 1857, John and Robert Jobson as- 
signed all their partnership property and effects to a 
trustee, upon trust for payment of their partnership 
creditors, parties to the deed, and subject thereto upon 
trust, to divide the surplus, if any, according to the 
terms and provisions of their partnership articles, and 
in the deed there were contained the following pro- 
visoes. — [His Lordship read the portions of the deed 
above set out.] The deed was executed on behalf of 
the Banking Company, as creditors of the partnership, 
for 2,755/. Is. lit/., and there having been a suit in 
Chancery for the execution of the trusts of the deed, 
the Banking Company proved that amount undert he 
decree, as creditors under the deed, and have received a 
dividend of 6s. 8d. in the pound upon that proof. 



1858. 

Ex parte 
Thornton 
and Others. 

Jobson. 



On the 31st of March, 1857, John Jobson was adju- 
dicated bankrupt, and under the fiat against him the 
Banking Company have been allowed to prove against 
his separate estate the 1,500/. secured by the promissory 
note. It is this proof which the petition prays may be 
expunged. 



I am of opinion that the proof ought to stand. The 
objection raised against it is, that by means of it, there 
is in substance and effect a proof both against the joint 
estate of the partners, and the separate estate of one of 
them, and that this is in contravention of an established 

rule 
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1858. 

Ex parte 
Thornton 
and Others. 

In re 

JoBtON. 



rule in bankruptcy^ but no authority was cited^ nor am 
I aware of any in which that rule has been applied in a 
case hke the present. It is not perhaps going too far 
to say that the rule in bankruptcy is a technical rule, 
and it is foundedi as I apprehend, partly upon this, that 
all creditors under a bankruptcy, stand upon an equal 
footing as to the estate to be administered; but in this 
case the joint estate is not in the course of adminis- 
tration under the bankruptcy, and there is not indeed 
any Joint estate to be administered, the ultimate trust 
of the deed being to divide the surplus according to the 
partnership articles. It is the separate estate only 
therefore with which we have to deal under this bank- 
ruptcy. 

I think too that this rule in bankruptcy is not one 
which ought to be extended, as it does not seem to 
stand on any very sound principles, for the law gives 
remedy against both the joint and separated estates of the 
debtors if they continue solvent ; and in Equity, when 
partners die, there is remedy against their estates, in 
addition to the remedy against the surviving partners. 

The case Ex parte Sir L L. Goldsmid (a) was cited 
in support of the petition, but as noticed in the judg- 
ment, that was not a case hke the present of voluntary 
composition. The case too is but of little if any autho- 
rity, as our opinions upon it were divided. It is more- 
over under appeal to the House of Lords, and my judg- 
ment affirming, as it did, that. of the Commissioner 
proceeded upon the case being governed by the autho- 
rities. 

In my opinion this petition must be dismissed, and I 
should add, I prefer to rest my decision upon it, on the 

grounds 

{a) Ante, p. 67; 1 DeG.^J. Lords, Auguit^ 1859. 
257. Affirmed by the House of 



CASES IN BANKRUPTCY. 331 

grounds which I have stated, rather than on Plummer's 1858. 

Case or PeacocVs Cctse, from which it may possibly ^-^^^^^ 

be distinguished. I think the Appellants must pay the Tho^ton 

costs. ^^^ Others. 

In re 

The Lord Justice Knight Bruce concurred. Jobson. 



Ex parte WILLIAM SMITH SLATER and 
THOMAS HERBERT. 

In the matter of WILLIAM SMITH SLATER 

and THOMAS HERBERT, Bankrupts. j^^^ 3 



T 



HIS was an appeal of the Bankrupts from an ad- Before The 

journment by Mr. Commissioner Perry of the con- tices. 

sideration of the Bankrupts' certi6cates, on the ground Where an ad- 

that the assets realised under the adjudication which was been nJade on 

made on the Bankrupts' petition had not amounted to ^^^ Bankrupts' 

own petition, 
lOvlt. 31)^ the assets 

had not pro- 
On the 19ih of Avgust, 1858, the Bankrupts presented <5uced 150/., 
. . r ,. ,. . . .1 1 but the as- 

tneir petition for adjudication against themselves to tne signees repre- 

Court of Bankruptcy for the Liverpool district, praying ^^^^^^^^^^ 

that on proof of the requisites in that behalf adjudication that the assets, 

of bankruptcy might be made against them, and forthwith JJ^^f^ed" would 

afterwards they made it appear to the satisfaction of the produce that 

Court that their available estate amounted to 150/., where- there was evi- 

upon the Commissioner adjudicated the Petitioners dencetothat 
J^ •' effect, and that 

Bankrupts. their realiza- 

tion had been 

The Appellants stated by their affidavit that the estate delayed for the 
^'^ ■' benefit of the 

given up by them, and of which they were possessed at estate:— iff/</, 

the date of the adjudication, consisted of timber which reahzatl^^^^ 

bad cost them 90/., and which they estimated at 90/., and 150/. was not 

machinery and buildings erected by them on the premises ground for 

on which they carried on their trade, which cost them delaying the 

S,039/. 5$. 9d., and the value of which machinery and 

Vol. I. B B D.J. buildingSi 
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buildings, if pulled down and sold as old materials by a 

forced sale, would, as the Bankrupts believed, realise at 

Slater the least 500/., and other property of the value of 15/. 
and Another. 

Slater No application had ever been made to the Court of 

and Another. Bankruptcy to dismiss the petition for adjudication. 

On the 4th of October, 1858, the Bankrupts passed 
their last examination. 



On the 3rd of November ^ 1858, the certificate sitting 
was held, when the Commissioner made the order under 
appeal, which was as follows : '' It appearing that the 
official assignee has not received 150/., being the amount 
of the available estate of the said Bankrupts mentioned 
in their petition for adjudication, I do adjourn the sitting 
for the allowance of the certificate to each of the said 
Bankrupts for six calendar months from the date hereof, 
for the purpose of enabling the said Bankrupts to mak6 
such payment, with liberty to apply in the meantime if 
150/. shall have come into the possession of the official 
assignee, either by the realising of the Bankrupts* estate 
or payment made by them or on their behalf." 

Mr. JBardswell supported the appeal. 

Mr. De Gex for the assignees, in answer to a question 
from the Court, stated that, according to the belief of the 
assignees, the assets when realised would produce more 
than 150/., and that their realisation had been delayed 
for the benefit of the estate. 

A witness who was examined, viv& voce, deposed to 
the same efilect. 

The Lord Justice Knioht BltucB, after referring to 

a 
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a communication from the Commissioner citing Ex parte 1858. 
Stuteli, (a), s^id- ^^^^ 

Slater 
We give no opinion upon the case Ex parte Stutely, *° "°^ ^^* 
We proceed entirely on the representation made on the Slater 
part of the assignees, and the evidence which has been ^^ Another, 
given before us of the present condition of the property 
in the hands of the assignees. If there had been any 
fiction or exaggeration in the statements of the Bankrupts 
as to the amount of their available property on which the 
adjudication proceeded, it might have made a great dif- 
ference ; and if any person shall infer from our decision 
in this case that he can avail himself of the Act of Par- 
liament without having the required amount of available 
assets, he will probably be disappointed. The Com- 
missioner must be communicated with, and if there be 
no other objection to the certificates, we think that they 
should go at once and be of the first class, and that the 
costs of both parties should be paid out of the estate. 

The Lord Justice Turnkr concurred. 

(o) 30 Law T. 213. 
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Ex parte HENRY LAKE HIRTZEL. 
In the matter of FREDERIC EVERY, a bankrupt- 

Dec. 3. Ex parte JOHN HINE, in the same matter. 

Before The i /. ■ 

Lord Jus- HpHESE were an appeal and cross appeal from the 

TICE8. X decision of the Commissioner as to the validity 
offwithhisown of a lien claimed by the Respondent in the former, who 

money a niort- ^^s the Appellant in the latter appeal, 
gage debt on a * ' 

client's pro- 

Ta'^^^thrrelJ^^on "^^^ Bankrupt, Frederic Every, for several years car- 
re-conveyed to ried on an extensive business as an attorney and soli- 
loficlto?\'ook*^^ citor, in partnership with his father, Richard Every^ in 
the title deeds Exeter, and upon the death of Richard Every ^ Frederic 

by way of . • , i i • i_ • r 

equitable mort- Every alone carried on the busmess up to toe time ot 

gage with a his bankruptcy, 
written memo- ^ ^ 

randum. 

bducTan-^^ The Bankrupt was in the habit of negociating large 

other client to loans on mortgages, and it was his usual practice, on 

advance a wo m, 

smaller sum on P^yi'^g ^^ ^ mortgage, to use money lying in his hands 

a proposed ^nd arising from balances belonging to his general 

mortgage of . ° o o o 

the property, clients, and then, at the first convenient opportunity, to 

was paid" to the "^g^^*^^® * specific loan for a particular client. 

solicitor by the 

and a mortgage Messrs. Every were, for many years before the year 

was prepared 1840, the solicitors for Mr. John Hine, and frequently 

for execution , , ^ - , . - 

by the first lent large sums of money for him on mortgage of pro- 

howeveT^^' perty of other clients. They had his entire confidence, 

executed it, nor and 

was aware 

of the intended security. The title deeds were kept by the solicitor apart from other 
deeds of the mortgagor, but were not placed in any box of the proposed mortgagee. 
On the solicitor becoming bankrupt, Held, that the second client had a valid security 
on the property as against the assignees, and the property having been sold by 
arrangement, Held, that he was entitled to be paid his principal and interest and 
cotts in priority to any claim on the part of the assignees in respect of the retidua 
of the sum lecured. 
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and except casually consulting him, they acted for him 
on their own opinion and responsibility. 

Mr. Yelverton was also a client of Messrs. Every ^ and 
had mortgaged his estate, called Tipton, to a Mr. Glan- 
ville, on which mortgage large arrears of interest were 
due, which amounted, with the principal, to about 4,000/., 
and it was arranged between Mr. Yelverton and Messrs. 
Every that the latter should advance what might be re- 
quired to pay off the whole amount owing upon the 
mortgage. 

The debt was accordingly paid off, and the following 
memorandum taken : — 

" I, James Yelverton, of Tipton, Ottery Saint Mary, 
Devon, gentleman, do hereby acknowledge that Richard 
Every and Frederic Every, of Exeter, gentlemen, have 
this day paid for me, at my request, to Thomas Glan- 
ville, of Ottery St. Mary aforesaid, gentleman, the 
above-mentioned sum of 4,392/. 12«. 8d,, being the 
amount of principal, interest and costs due from roe 
on certain securities executed by me to the said Thomas 
Olanville, and who has, by an indenture of this day's 
date, executed a release to me of the said debt or sum 
of 4,392/. \2s. Sd., and a reconveyance of the lands 
comprised in the said securities ; and I undertake for 
myself, my heirs, executors and administrators, and do 
promise and agree to and with the said Richard Every 
and Frederic Every, their executors and administrators, 
that I, the said James Yelverton, will execute a security 
on all my lands situate in the parish of Ottery Saint 
Mary aforesaid, and which are comprised in the said 
securities, to the said Thomas Glanville when tendered 
to me for that purpose by the said Richard Every and 
Frederic Every, their executors or administrators. 
Dated this 9th day of June, 1857, 

James Yelverton.*^ 

In 1848, 



1858. 

£jr parte 

HiRTZEL. 

In re 
Evert. 

Ex parte 

HiNE. 
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1858. ^^ 1848, Messrs. Every proposed to Mr. Hine to 

^—^v-^*^ lend Mr. Yelvertan 3,000/. upon the above secnrity, 

^RTZEx ^"^ ^'^^y s*^^^*®d ^^^ ^ "*^P of ^^^ estate, together 
In re with a valuation made by a surveyor. Mr. Hine 
Etbrt. consented, and on the 2nd of August, 1848, a specific 
Hhiib!* sum of 3,000/. was paid by Messrs. Forbes and Co., 
the London agents of Mr. Hine, to the bankers of 
Messrs. Every. Some time afterwards they prepared 
the engrossment of an intended mortgage deed from 
Mr. Yelverton, for securing the 3,000/. and interest to 
Mr. Hine, with a power of sale. The engrossment was 
taken by the Bankrupt to Mr. Yelverton for his signa- 
ture, but he was at that time ill in bed. The Bank- 
rupt's visit merely, and not the object of it, was com- 
municated to him, and he promised to call on Messrs. 
Every, in Exeter, shortly. The Bankrupt accordingly 
brought back the engrossment unexecuted, and tied it 
up with the title deeds of Mr. Yelverton s estate, which 
had remained from the time they were received from 
Mr. Glanville, in an iron box, among Messrs. Every' $ 
general deeds and securities of their own. Afterwards 
the title deeds were removed to one of a row of eight 
tin boxes then standing in their office, and remained in 
one or other of such boxes up to the time when the 
deeds were handed over to Mr. Hines solicitor at his . 
request, the day before the bankruptcy. 

The tin boxes were the property of Messrs. Every, 
and not marked in any way except that they were num- 
bered from one to eight. No index was kept as a 
reference to these numbers. 

Mr. Yelverton never called on Messrs. Every as be 
promised, and no application of any kind was noade to 
him before the bankruptcy, either to execute the mort- 
gage 



CASES IN BANKRUPTCY. 



337 



gage de^d or for the interest on Ihe mortgage debt or 
otherwise, in relation to the mortgage. And although 
interest was paid or accounted for by the Bankrupt to 
Mr. Hine as if received from Mr. Yelverton, Mr. Yel- 
verton was not in fact informed by the Bankrupt, or by 
any other person, of any appropriation of the mortgage 
to Mr. Hine. 



1868. 
Exporfe 

HiRTZlL. 

In re 
EvEay. 

Ex parle 
Hive. 



Mr. Richard Eoery died on the 29th of Juh/y 1851, 
and by hit will bequeathed the residue of his estate to 
the Bankrupt, and appointed him executor. 

In November J XibbylAx. j5ir/6 employed his present 
attorney, Mr. Daw, to get all his title deeds from the 
Bankrupt; and Mr. Daw wrote to Mr. Every, and ob- 
tained from him an appointment for the delivery of Mr. 
Hine 8 deeds to him (Mr. Daw), but the Bankrupt failed 
to keep the appointment, and this was the act of bank- 
ruptcy relied upon. 

After the bankruptcy, and by arrangement between 
the assignee and Mr. Hine, the official assignee insti- 
tuted a suit against Mr. Yelverton, and obtained a 
decree for a foreclosure. He afterwards sold the estate, 
and received, after paying the costs incurred, 4,600/. 



In pursuance of the arrangement between Mr. Hine 
3nd the official assignee, they submitted their respective 
rights ancji interests in the n^ortgage debt to the decir 
sion of the Commissioner, subject to appeal, and the 
Commissioner on the 29th of October made the order 
now in question, thereby determining that Mr. Hine 
was entitled to be paid the sum of 3,000/., part of the 
sum realised by the official assignee, and ordering the 
same to be paid over to him accordingly. And it was 
further ordered that the costs, as well of Mr. Hine as of 

the 
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the official assignee, in and about the foreclosure suit or 
^T*^"^^^ in any other manner in reference to their claims upon 

Kr parte ' ... . . 

HiRTZEL. Mr. Yelverton, and in realising the monies which had 

^'i ^^ come to the hands of the official assignee, should be taxed 

-. ' and be paid in manner following, that was to say, one 

Hike. moiety thereof by Mr. Hine and the other by the oflR- 

cial assignee. 

The former of the appeals complained that the order 
was erroneous, so far as the same directed the sum of 
3,000Z. to be paid to Mr. Hine. 

The latter appeal complained of the order in so far as 
it did not give to Mr. Hine any interest on his debt of 
3,000/., and in so far also as it directed that the costs 
should be paid in moieties. 

Mr. Shapter and Mr. E. K. Karslake for the Official 

Assignee. 

They contended that no security had ever been 
effected in favor of Mr. Hine on the property, or on 
the mortgage debt, and that the debt consequently 
formed part of the Bankrupt's estate. But they insisted 
that the decision of the Commissioner, if right in other 
respects, was right in refusing to allow interest, no con- 
tract for interest having been entered into. 

Mr. Bacon and Mr. De GeXy for the Respondent 
on the former appeals and the Appellant in the latter, 
were not called upon. 

Their Lordships held that Mr. Hine's estate was en- 
titled to the benefit of the security and dismissed the 
appeal of the official assignee. On the other appeal their 
Lordships declared the Petitioner Hine entitled to be 
paid the sum of 3,000/., with interest thereon at the rate 

of 
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of 61, per cent, per annum from the 2nd of August^ 
1853, after deducting^ thereout the sum of 38/. )6s 6d. 
received by Mr. Hine on 3rd September, 1855. And 
their Lordships varied the order of the Commissioner, 
so far as it directed that the costs of the Appellant and 
Respondent, of and occasioned by the suit in Chancery 
in reference to their claims upon Mr. Yelverion, and in 
realising the monies which had come to their hands, 
should be paid in moieties, and directed that these costs 
and the costs below and of the appeal should be paid out 
of the Bankrupt*s estate. 



1858. 

Er parte 

HiRTZEL. 

In re 
Evert. 

Ex parte 

UlNE. 



Ex parte WILLIAM TOMPKINSON RILEY. 
In the Matter of WILLIAM RILEY and WILLIAM 
TOMPKINSON RILEY, Bankrupts. 

nnHIS was an appeal from the adjournment of a 






Bankrupt*s examination sine die. 



Dec. 22. 

Before The 
Lords Jus- 
tices. 

A Bankrupt 

On the 1st of March, 1858, Mr. Commissioner BaU amination 

stated that he 
had not the 
means of veri- 
fying the first 
item in his 
hearing Mr. Wright for the Bankrupts, I do order that cash account, 

the Bankrupts do file in Court the following accounts, 



guy made the following order : — 

"Upon the application of the Assignees, and on 



namely : — 



year before the 
bankruptcy, by 
any earlier 
cash account, 
ahhough he 
could verify it 
by other 
means, and 
stated that he had not the means of furnishing any better accounts. The Registrar 
acting for the Commissioner adjourned the Bankrupt's examination sine die, with 
liberty to apply to the Court again :— Ordered on appeal, that the Bankrupt should be 
at liberty to go before the Commissioner, and give such further explanation of his 
accounts as he was able. 



1. A statement of their affairs at the bankruptcy. 

"2. 



840 
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1868. 

Ex parte 
Riley. 

In re 

KiLET. 



^'2. A detailed statemeot of al) iron and piaterial 
bought for and used in the works, ^nd of all iron made 
and sold at and from the works during the Uu»t two 
years, giving dates, names and quantities, price per ton 
and amount. 

** 3. A detailed statement of all iron warrants or orders 
for iron and material bought and resold during the same 
period, giving dates, names, quantities, price per ton 
and amount. 

" 4. A detailed statement of all the transactions direct 
and indirect with Samuel Oriffiths^ either as to the pur- 
chase or sale of iron warrants or orders for iron, bills, 
discount of bills, commission or otherwise, from the 
commencement of dealing with or through him, showing 
expressly all sums received by and paid to the said 
Samuel Griffiths. 

'^ 5. A correct cash account from the 1st ofJanMuxry, 
1857. 

" 6. A detailed statement from actual contracts and 
payments (and not from supposition), so far as the same 
can be given, of all sums expended on the respective 
works, and also at the private residence at Castle Croft, 
without prejudice to whatever other accounts may be 
found necessary, but at present a general trade account 
is dispensed with, unless hereafter ordered." 

The Appellant, by his affidavit in support of the appeal, 
stated that in obedience to this order he prepared the 
accounts required by it, at an expense of upwards of 
500/., for which he had to obtain advances from his 
friends, and which took up his time from the 1st of 
March until the early part of July, 1858. 

On the 6th of August, 1858, the Appellant and his 
partner came up to pass their last examination under the 

bankruptcy, 
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bankruptcy, when the Commissioner ordered the Appel- 
lant and his partner, to '' file a balance-sheet in the 
ordinary form, commencing at such a period as they 
might be advised, and that the assignees should allow 
100/. out of the estate towards the expense of such 
balance-sheet." 

The Appellant deposed that he had thereupon pre- 
pared the balance-sheet required by this order, and that 
it took up his time from the early part of August until 
the end of November, 1858, at an additional expense of 
nearly 200/., and that the balance-sheet was duly filed 
pursuant to the order. 

On the 10th of December, 1858, the Appellant again 
came up for the purpose of passing his last examination^ 
and was examined by the solicitor for the assignees for 
about five hours, when the solicitor objected that the 
cash account which had been filed by the Appellant, 
from the 1st of January, 1857, was insufficient, and 
that his cash books were imperfect, not being regularly 
balanced prior to that time, and he required that an item 
of 9,000/. entered as cash in hand at the commencement 
of the account should be verified by prior balances of 
the cash books throughout. The Appellant deposed that 
he was prepared to verify and had verified the correctness 
oftheitemin question by other evidence, but had no 
means of completing the cash books, and he submitted 
that on this account the Court had only directed the cash 
account to begin from the Istof JawMary, 1857, and by 
way of waiver of any cash account for a prior period. 




Ex parte 

RiLCT. 

In re 

RiLKY. 



The Registrar thereupon made the order under appeal, 
which was as follows : — "The said William Riley and 
William Tomkinson Riley, against whom a petition for 
adjudication now in prosecution is awarded and issued, 

having 



Riley. 
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1858. having duly surrendered themselves in the said petition 
^p'^'^^ and submitted themselves to be examined from time to 
Riley. time touching their estate and efiects, and in all things 
In re to conform themselves according to the directions of the 
statutes in such case made and provided^ and this being 
the day pursuant to notice in the London Gazette for the 
said Bankrupts to finish their examination, the said 
William Tomkinson Riley came before me at the time 
and place above mentioned ; but the accounts filed not 
being satisfactory to the Courts and the Bankrupt de- 
claring his inability to furnish any better accounts, or to 
amend the cash book, I did adjourn the last examination 
of the said Bankrupt sine die, but with protection and 
liberty to apply to the Court again. 

Mr. Seltcyn and Mr. De Gex supported the appeal. 

Mr. Bacon for the Assignees. 

Their Lordships were of opinion that the Appellant 
ought to be permitted to give such further explanation 
as he might be able as to his accounts, and their Lord- 
ships directed that notwithstanding the order appealed 
from, and without prejudice to any question, the Peti- 
tioner should be at liberty to go before the Commissioner 
for the purpose of being heard with reference to his last 
examination, and of making any further explanation 
which he might be able to make as to his accounts, and 
that the appeal should stand over in other respects till 
next term. 
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Ex parte WILLIAM ARNOLD the elder, WILLIAM 
ARNOLD the younger, and HENRY ARNOLD. 

In the matter of WILLIAM ARNOLD the elder, 

WILLIAM ARNOLD the younger, and HENRY j^J.^T,' 20. 

ARNOLD, Bankrupts. 1859. 

Jan. 14. 

nnHIS was the petition of the Bankrupts seeking to Before TAc 

have the adjudication annulled. tices. 

A creditor 

On the 26th of October, 1858, the Bankrupts, who had ^ petition for 
for several years past carried on business as hemp mer- arrangement 
t , . . 1 . /.I -. . 1 ^ /> "™*y proceed 

chants and spinners in partnership, filed m the Court of by trader 

Bankruptcy, London, a petition for arrangement with ^^*'^g'^i^j^"Joes 

their creditors, under the superintendence and control of so at his peril, 

the Court, pursuant to the provisions of the Bankrupt ^ pay^the*^* 

Law Consolidation Act, 1840. cosu of an- 

nulling an 
adjudication 

On the 26th of October, 1858, the Commissioner P^^^^^^^y 
ordered a first private sitting to be held on the ^6th of 
November then next, under the petition, and ordered 
that the Bankrupts' persons and property might be 
protected from all process until the said 26th of Novem- 
ber, or until further order. 

At the prescribed time the Bankrupts filed their 
accounts and proposal, the proposal being for the pay- 
ment of a composition of four shillings in the pound by 
two equal instalments, the last to be secured by the 
promissory notes of two persons named in the proposal. 
The Court appointed a second private sitting to be held 
on the 31st of December, 1858, for the confirmation of 
the Bankrupts* proposal, and ordered that the Bankrupts* 

persons 
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1858. 

Es parte 

Arnold 

and Others. 

In re 

Arnold 

and Others. 



persous and property might be protected from all pro- 
cess until the 31st of December, or until further order. 

On the 2nd of November, Cornelius Blanchett Slann^ 
one of the Respondents who had been served with notice 
of the petition for arrangement, caused the Appellants 
to be served with a trader debtor summons, requiring the 
Bankrupts to attend at the Court of Bankruptcy on the 
10th of November, for the purpose of declaring whether 
they admitted or denied the demand of Mr. Slann, The 
Appellants attended at the return of the summons, and 
filed an admission of the debt as required by the Act, 
and on their failing to pay this debt, Mr. SUznn filed a 
petition for adjudication, and the adjudication now sought 
to be annulled was made. 

On the 13th of November the Bankrupts gave notice 
to Mr. Slann of their intention to dispute the adjudication 
and the application to annul it was heard on the 4th of 
December, when the Commissioner took time to consider 
his judgment. On the 10th of December the adjudication, 
was confirmed, but the advertisement was stayed to afford 
the Bankrupts an opportunity of appealing. 

Mr. Selwyn and Mr. Bagley in support of the appeal. 

Whether a petition for adjudication comes strictly 
within the meaning of the word '* process ** or not, still 
the scope of the arrangement clauses is to afford pro- 
tection against such a proceeding, the result of which 
must necessarily be to defeat the object of those pro- 
visions. In Ex parte Walker (a), the decision turned 
entirely on the fact of the trader debtor summons having 
preceded the petition for arrangement, one of your 
Lordships saying '* I am of opinion that, according to the 
true construction of the Act of Parliament, where a trader 

debtor 
(a) 1 Ekcy, App. 532 ; 5. C. 5 De G, Mac. ^ Q. 752. 
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debtor has appeared and filed an admission of a demand 
under the 79th and 81st sections, it is not competent to 
him, within the seven days mentioned in the 81st section, 
to take advantage of the provisions of the 211th section 
against the creditor whose demand he has admitted 
under the 79th and 81st sections." All we at present 
ask is, that the Court will suspend proceedings under the 
petition for adjudication till after the meeting, and we 
will offer security to the creditors for the property. — 
[The Lord Justice Knioht Bruce : Can you suggest 
as effectual a security as the possession of the mes- 
senger?] — We are willing to give any that may be 
required. The proceedings under the arrangement and 
the bankruptcy cannot go on together. 

Mr. Bacon and Mr. Luccts for Mr. Slann, 

It was never intended by the arrangement clauses to 
take away the right of a creditor to make his debtor a 
bankrupt. They M'ere only intended to operate in cases 
where no creditor insists on his legal rights before the 
arrangement has been made binding on all the creditors. 
"Process," as one of your Lordships said in Ex parte Wal^ 
ker(a), does not mean proceedings in bankruptcy; it 
means execution, and nothing else. It would destroy all 
the Use of the trader debtor summons clauses if a debtor 
could defeat them by a petition for protection, whether 
presented before or after the date of the summons. 
The creditor's legal right is not taken away before the 
second sitting under the petition for arrangement. The 
Act would have said in section 76, if it had been so 
intended, that no adjudication should be obtained pend- 
ing a petition for arrangement. Even where there is a 
bankruptcy a creditor may proceed at law ; BUzchford 

Y.Hill{b). 

They 

(o) 1 BlEcy. App. 532; .S. C. 5 {b) 15 a B. 116. 
De G., Mac. 4 O. 752. 



1858. 

Ex parte 

Arnol1> 

and Othen. 

In re 

Arnold 

atid Others. 
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1858. 
^-^/^^^ 

Ej parte 

Arnold 

and Others. 

In re 

Arnold 

and Others. 



They also referred to Ex parte Dales (a) and a MS. case 
before Mr. Commissioner Holroyd of Ex parte Hills (i). 

Mr. 



(a) Ante, 152; S. C. 2 DeG. 
4 J. 206. 

(6) The following note of the 
judgment of the learned Com- 
missioner was cited: — **lt ap- 
pears to me that tliis adjudication 
of bankruptcy must stand. I 
think the objections which have 
been urged do not constitute a 
valid ground fur upsetting it. 
As regards the delay which is 
alleged to have taken place pre- 
viously to presenting the petition 
for adjudication, I think the 
legislature itself has defined what 
should be considered a reasonable 
time for presenting such petition 
upon an act of bankruptcy like 
that upon which the adjudication 
in this case is grounded. By the 
76lh section of the Bankrupt 
Law Consolidation Act it is pro- 
vided that a petition for adjudi- 
cation of bankruptcy against a 
trader who has presented a peti- 
tion for arrangement with his 
creditors under the provisions of 
that Act must be filed within two 
months after such petition for 
arrangement shall have been 
dismissed. I think the provision 
which I have cited amounts to a 
legislative declaration of what is 
to be deemed a reasonable time 
for presenting a petition for adju- . 
dication in bankruptcy in such a 
case as the present. I am there- 
fore of opinion that the objection 
as to the delay cannot prevail. 
Then as to the next and indeed 
the main question, it is said that 
the adjudication should be an- 



nulled because the bankrupt had 
filed a petition for arrangement 
with his creditors under the 
21 1th section, and had, pre- 
viously to the filing of the peti- 
tion for adjudication, obtained 
the protection of the Court for 
his person and property from all 
process. What, then, is the true 
construction of the term **from 
all process?" I think the Act 
must be construed strictly and 
for the benefit of the creditors ; 
and looking at it in that view, I 
think the word "process" here 
roust mean process in a suit for 
a party's own exclusive benefit, 
and that it does not extend to a 
proceeding like a petition for an 
adjudication of bankruptcy for 
the benefit of creditors in general, 
and under which, upon the adju- 
dication, the property is affected 
by operation of law, and not by 
act of the party. I think the 
opinion of Lord Justice Tur- 
ner in Ex parte Walker is very 
important in its bearing upon 
this case. His Lordship says, 
*' With respect to the meaning of 
the word 'process,' such a con- 
struction must be put upon the 
Act as will make it consistent. 
With this view the word * pro- 
cess' should, I think, be con- 
strued as not applying to an 
adjudication of bankruptcy, even 
if it would be otherwise properly 
applicable to such a proceeding, 
which I doubt very much." The 
subsequent case of Ex parte 
Dalet, and the practice in this 
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Mr. Caillard appeared for another creditor. 

Their Lordships, before calling for a reply, asked 
ifvhat security could be given for the safety of the assets 
pending the proceedings under the petition for arrange- 
ment ; and the case stood over till December 20th to 
enable the Appellant to answer the question. 



847 
1858. 

Ex parte 

Arnold 

and Others. 

In re 

Arnold 

and Otheri. 



On this day an order was made by arrangement, that, 
upon the execution of a bond by the Appellants, with 
sureties, to be approved by the Commissioner, for secur- 
ing the goods in the possession of the messenger or 
their value, the messenger should be discharged and the 
proceedings in bankruptcy stayed, without prejudice to 
any question. The petition in other respects to stand 
over till Hilary Term. 



Dec. 20. 



1859 
The case came on again this day to be disposed of, jan. 14. 

the proposal for arrangement having been assented to by 

the requisite majority of creditors and affirmed by the 

Commissioner. 



Mr. Selwyn and Mr. Bagley now asked that the depo- 
sit might be returned, and the costs occasioned by the 
bankruptcy paid by the Respondent. 

Mr. Bacon and Mr. Lucas for the petitioning creditor. 

We do not now ask that the bankruptcy may be pro- 
ceeded 
the grant of protection by the 
Court from all process, tend to 
confirm the view which I have 
taken. The adjudication must 
therefore be affirmed.'* 



Court since the case of Ej ptirte 
Walker^ of receiving and acting 
upon a petition for adjudication, 
notwithstanding the pendency of 
a petition for arrangement and 
Vol. I. c c 



D.J. 
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1859. 

Es parte 

Arnold 

and Others. 

In re 

Arnold 

and Otbert. 



ceeded with, but we submit that the Respondent, who 
was only supporting the Commissioner's decision, ought 
to have his costs out of the estate, and cannot in any case 
be ordered to pay them. 

TTie Lord Justice Knight Bruce. 

I do not at present think that the orders in Ex parte 

Walker (a) and Ex parte Dales (b) were erroneously 

made. The course of the proceedings under the petition 

and under the summons in this case differs from that in 

the other two. In the case now before the Court the 

petition for arrangement was presented on the %th of 

October, and the order founded upon it, being the first 

under the arrangement clauses, was made on the 28th, 

upon which day the petitioning creditor was informed 

by letter that proceedings for an arrangement had been 

commenced. Knowing this, the creditor proceeded, and 

on the 30th of October, and not before, he commenced 

proceedings for an adjudication of bankruptcy under a 

trader debtor summons. That makes a difference from 

Ex parte Walker and Ex parte Dales, and adhering, as 

I do, to those decisions, I adhere also to the order which 

has been made in the present case. As the proposal 

for an arrangement has been approved and adopted by 

the learned Commissioner, it is now the duty of this 

Court to annul the bankruptcy. Upon the question of 

costs, however, I think that the case stands in peculiar 

circumstances, and I am not disposed to visit the creditor 

with costs, nor do I think that he ought to receive any. 

Therefore, bearing in mind the course taken by the 

learned Commissioner and the particular circumstances, 

I am of opinion that no costs ought to be given to either 

side, and must repeat the expression of my great regret 

at 

(a) 1 Bkcy. A pp. 532; S. C. . (6) Ante, p. 152 ; S. C 2 De 
5 De O,, Mac. 4 G. 752. O, 4 J- 206. 
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at what I have heard as to the large amount of costs 
which has been incurred in the matter. 



ITie Lord Justice Turner. 

I concur in my learned Brother's view. The true 
position of the matter seems to me to be this, that the 
Act leaves the creditor at liberty to proceed, but that 
he proceeds at his own peril. I am not prepared to say 
that there may not be many cases in which a creditor who 
proceeds by trader debtor summons after a petition for 
arrangement has been presented may be held liable to 
the costs of annulling the bankruptcy, but I am of opinion 
that in the circumstances of this case the creditor ought 
not to be ordered to pay the costs. He had the legal 
right to proceed, although, at his own peril. The learned 
Commissioner upheld his right; and the proceedings 
resulted in a reasonable arrangement. The result is, 
that the adjudication must be annulled, both parties 
must bear their own costs, and the deposit ba returned 
to the Appellants. 



34d 

1859. 

Ei parte 

Arnold 

and Others. 

In re 

Arnold 

and Otbert. 



cc2 



850 CASES IN BANKRUPTCY. 

1859. 



Ex pi^rte JAMES TAYLOR. 

In the Matter of a Trader Debtor Summons against 
JAMES TAYLOR. 



Jan. 14. 



. Before The fTlHIS was the appeal of a trader debtor against the 

Justices. decision of the Registrar of the Court of Bank- 

The assignor of ruptcy for the Exeter district, and seeking to have an 

thhoutlhr^ admission of a debt made by the Appellant Uken oflFthe 

assiraee, pro- file, under the following circumstances, 
ceed against 
the debtor by 

trader debtor Qn the 13th of December, 1858, the Respondent 
Bumnnons. 

Whether on William Wolland, by his solicitor Mr. Stogdon, sent to 

fn!?'^^'"^!^*'''' the office of the Appellant's solicitor a trader debtor 

summons tbe '^^ 

debtor is en- summons, requiring the Appellant to appear before the 

mon am*"™' District Court on the 16th of December, 1858, to ascer- 

examine the tain whether the Appellant admitted a demand of the 

creditor or any -. i . t . i 

other witness Respondent m the summons mentioned. 



guare. 



The Respondent stated that only a part of the amount 
claimed was due from him, and that as he believed Mr. 
Wolland had assigned a part of the debt to William 
Tombs, the manager of the West of England and South 
Wales District Bank, and had also made some other 
assignment of a part to Mr. Stogdon. 

On the 15th of December, 1858, the Appellant took 
out a summons from the District Court requiring Mr. 
Wolland to appear before the Commissioner on the 16th 
of December, 1858, and to produce any assignment or 
assignments from him to Mr. Tombs and Mr. Stogdon, 
or either of them, or to any other person or persons, 
of any sum of money due from the Appellant to Mr. 

WoUand, 
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Wolland, and then and there to be examined on the 
matter of the said summons. 

The Appellant also took out a similar summons di- 
rected to Mr. Tombs, and another directed to Mr. 
Stogdon, 

The Appellant attended at the District Court on the 
16th o{ December, and by his solicitor claimed the right 
of examining Mr. Wolland, in accordance with the prac- 
tice of Courts of Equity as to cross-examining any per- 
son who made an affidavit. He also claimed the right 
of examining Mr. Tombs and Mr. Stogdon, but objec- 
tions were made to all these examinations on the part of 
the Respondent, and the objections were allowed. 

It was urged before the Registrar, that if^ as could be 
proved by these proposed examinations, Mr. Wolland 
had assigned the debt due to him from the Appellant, and 
the Appellant confessed the debt, he might have to pay 
it twice over ; but the Registrar disallowed the objection, 
and required the Appellant either to admit the debt or 
make an affidavit that he believed he had a good defence 
to the demand, or some part of it, according to the terms 
of the Act. 

The Appellant thereupon, in order to avoid commit- 
ting an act of bankruptcy, signed an acknowledgment 
that he owed a debt of 108i 5«. lOd. to Mr. Wolland. 

The petition of appeal prayed that the admission might 
be declared void and cancelled, and that the affidavit made 
by the Appellant on the 16th oi December, 1868, might 
be taken off the file of the Court and be delivered up to 
the Appellant; and that the Court would declare that the 
Appellant was entitled to be paid all cobU incurred by 

him 
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Es parte 
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him in and about the summons and hearing at the Dis- 
trict Court, and the attendance of his witnesses on the 
same, as also in and about the appeal. 

Mr. Shapter and Mr. Karslake, were for the Appel- 
lant. 



Mr. Bacon for the Respondents. 



The Lord Justice Knight Bruce. 

In this case there was an assignment of the whole 
debty or of the greater part of it, and of this assignment 
the debtor had notice. Notwithstanding the assign- 
ment and the notice, the creditor took proceedings to 
make the debtor a bankrupt under the provisions of 
the Bankrupt Law Consolidation Act, 1849. If these 
proceedings had been taken in conjunction and com- 
bination with the assignees of the debt, perhaps no sub- 
stantial objection could have been taken to the course 
adopted. It is not necessary in this case so to decide, 
but I, at present, see no reason why — acting jointly — an 
assignor and assignee of a debt may not take proceedings 
for the purpose of making a trader debtor bankrupt. 
Here the proceeding does not appear to have been 
that of both assignor and assignee. The West of Eng- 
land and South Wales Bank, to which the debt to the 
extent of 100/. was assigned, were and are entitled to 
treat the proceeding taken by the Respondent as not 
affecting them. In fact, the proceeding must be regarded 
as taken by Mr. Wolland alone, who filed an affidavit 
that a debt was due to him after he had assigned that 
debt to Mr. Tombs as representing the bank. The ad« 
mission as to the sum of 108/. 5s. lOd., filed by the Appel- 
lant, was caused by the act of Mr. Wolland, for the alleged 
debtor might well have thought, afler seeing Mr. WolUmds 

affidavit, 



Tatloe. 
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affidavit, that the debt was not assigned. I think that 1859. 
the Appellant is entitled to have the admission and de- ^-^^v*^^ 
position taken off the file if, indeed, that is in any respect Tatlor. 
important. The proceeding being wrong in its inception, In re 
Mr. WoUandf who gave rise to the proceeding, ought, 
in my opinion, to pay all such costs as have been pro- 
perly incurred. 

The Lord Justice Turner. 

I agree. It is not necessary to decide the question 
whether the Registrar was right or wrong in refusing 
to hear evidence as to the debt having been assigned. 
The proceedings complained of were originated by Mr. 
Wollandy who, after executing a formal deed of assign- 
ment to the West of England and South Wales Bank 
of 100/., part of the debt due from Mr. Taylor, went to 
the Bankruptcy Court and deposed, that the whole debt 
was due to him firom Taylor. This cannot be justified. 
It has been suggested that the assignee of the debt con- 
curred in Wolland's proceedings ; but if the assignee of 
a debt concur in a proceeding of this nature, under which 
the debtor may be made bankrupt, it ought to be shown 
that the concurrence was in such a form as would enable 
the debtor to say with certainty to whom he could pay 
the debt. There is no pretence for saying that the pro- 
ceedings in this case gave the debtor the information 
to which he was entitled. 

The Respondent must pay the costs fairly incurred by 
the Appellant. 
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Jan. 21. 
Before The 

LoRDa 
Justices. 

A Registrar 
appointed to 
act in the 
place of a 
Commissioner 
under the 
17 & 18 Fict. 
c. 119, s. 6, 
has no juris- 
diction after 
the Commis- 
sioner's death. 



Ex parte WILLIAM GORLES. 
In the matter of JOHN PALMER, a Bankrupt. 

rr^HIS was a petition to discharge an order made by 
^ one of the Registrars of the Court of Bankruptcy 
for the Birmingham district acting for the Commissioner, 
the Commissioner having, however, died before the order 
was made. 

The order under appeal was one annulling the adjudi- 
cation on the petition of the present Respondents, on 
the ground that the petition for adjudication was filed 
by the Appellant in collusion with the Bankrupt, and for 
the purpose of preventing the Reapondenta from taking 
the Bankrupt in execution, and not bon&Jide for the dis- 
tribution of his estate. 



The Registrar wa» appointed to act for the Commis- 
sioner by an order of the Lord Chancellor made under 
the 17 & 18 Vict. c. 119(a), which, after reciting the 

Commissioner's 



(a) Sect 6. " Where a Com- 
missioner or Registrar acting 
either in London or a country 
district is temporarily hindered 
from discharging his duty by 
illness or unavoidable absence, 
the Lord Chancellor may, if he 
shall so think fit, appoint a fit 
person, who, in the case of a Com- 
missioner, shall be a seijeant or 
barrister-at-law of at the least 
seven years* standing at the bar, 
to act in the stead of such Com- 
missioner or Registrar as afore- 



said during his illnees or un- 
avoidable absence.'' 

Sect. 7. " When a Commis- 
sioner or Registrar acting in the 
country district is absent for any 
reasonable cause, the Lord Chan- 
cellor may, if he so think fit, 
from time to time appoint a fit 
person, who in the case of a Com- 
missioner shall be a seijeant or 
barrister-at-law of at least seven 
years' standing at the bar, to act 
in the stead of such Commissioner 
or Registrar as aforesaid during 
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Comroisstoner's illness and the application for the orderj 
was as follows: — " Now, upon reading the application 
of the said John Balguy, and the medical certificate 
therein referred to, and in pursuance of sect. 6 of the 
above Act 17 & 18 Vict. c. 119, I do hereby grant to 
the said John Balguy leave of absence, and do appoint 
Charles WaierJUld, Esq., one of the Registrars of the 
Court of Bankruptcy, acting in the county, to act as the 
Commissioner of the Court of Bankruptcy for the J3ir- 
mingham district, in the stead of the said John Balguy ^ 
for the period of two months from this day, or until 
further order." 



1859. 

ILxparU 
Cobles. 

In r€ 
Paijieb. 



On the itigbt of the 16th of December, 1858, the Com- 
missioner died, and intelligence of his death arrived at 
the Court of Bankruptcy on the morning of the 17th of 
December, when it was publicly announced by the Re- 
gistrar, who nevertheless proceeded to hear the petition 
now under appeal, and gave judgment upon it, ordering 
the adjudication to be annulled, with costs to be paid by 
the Appellant to the Respondents. 



The order was written out at once, but was not signed 
by the Registrar until the 20lh of December, which, it 
was stated, was after the appointment of Mr. Sanders as 

Commissioner 



fucb period or periods as shall 
not exceed in the whole the 
period of two calendar months in 
any one period of twelve con- 
secutive calendar months." 

Sect. 8. ** Every seijeant, bar- 
rister or other person who shall 
under this Act act in the stead of 
a Commissioner or Registrar, or 
in succession to a Registrar, but 
without a permanent appoint- 
ment as Registrar, may and 



shall, while his appointment re- 
mains in force, have, discharge 
and execute all the jurisdiction, 
rights, powers, duties and autho- 
rities belonging to the office of 
the Commissioner or Registrar 
in whose stead, or in succession 
to whom, he shall, for the time 
being, act, with full validity and 
effect to all intents and pur- 
poses." 
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Commissioner in the place of Mr. Daniell (a former 
Commissioner). 

. Mr. Clement Swanston supported the appeal. 

Mr. Bacon and Mr. Cracknall for the RespondentSj 
contended that under the 8th section the jurisdiction of 
the Registrar was not determined by the deatli of the 
Commissioner. 



The Lord Justice Knight Bruce. 

On the death of the Commissioner the power of the 
Registrar ceased, and he had no jurisdiction to make the 
order. 



The Lord Justice Turner concurred. 

Order discharged. 
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Ex parte JOHN DARIUS SYBRANDT. 

In the matter of ALEXANDER ALCOCK NEVINS, 

a Bankrupt. 

Jan. 21. 
rr^HIS was an appeal from the decision of Mr. Com- Before Tke 
-*" missioner Perry, refusing to allow the Appellant ^^I^^eI^^ 
to have office copies of the proceedings in the above office copies 
bankruptcy, for the purpose of being used in evidence on pfprocecdingt 

a trial in America. ruptcy which 

had been an- 
nulled ordered 
The Bankrupt had carried on business in partnership to be delivered 

with the Appellant as cotton commission merchants at for the purpoee 

New Orleans, from the 1st of May, 1852, to the 12th of of being used 

February, 1857, on which latter day the partnership was trial abroad. 

dissolved by mutual consent, on the terms, among others, 

that all debts due to and from the firm were to be received 

and paid by the Appellant. 

On the 16th of February, 1857, the adjudication was 
made, and on the 12th of October, 1857, a submission to 
arbitration was entered into between the Appellant and 
the assignees, on which, on the 27th of October, 1857, 
the arbitrator therein named awarded that the Bankrupt 
was at the time of his bankruptcy and then still was in- 
debted to the Appellant in 1,661/. sterling, and that the 
Appellant should be at liberty to prove for that amount 
under the bankruptcy. 

On the 6th of September, 1858, the Bankrupt pre- 
sented a petition to the District Court to have the adju- 
dication annulled by consent, stating upon such petition 
that the persons whose names were subscribed to the 

petition 
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petition were the only creditors of the bankrupt who had 
proved or claimed to prove under the petition for adjudi- 
cation. On this petition, and with the consent of the 
assignees, the Commissioner ordered the adjudication to 
be annulled as from the 7th o{ September^ 1858. 



The Appellant deposed that no notice whatever was 
given to him or his solicit6r of the application to have the 
adjudication annulled. 

The Bankrupt had instituted a srutt against the Appel- 
lant in the State of New Orleans with reference to the 
matters in dispute between them, which were the subject 
of the award; and for the purpose of enabling the 
Appellant to defend this suit, he deposed that it was 
necessary that he should be able to put in evidence 
therein the proceedings under the bankruptcy. 

The Appellant caused an application to be made to 
the proper officer of the District Court for office copies 
upon the usual terms, for the above-mentioned purpose, 
but the officer stated that the solicitors of the assignees 
had given notice to him not to allow an inspection nor to 
furnish copies of the proceedings without an express 
order of the District Court. 

On the 19th o( December, 1858, the Appellant caused 
an application to be made to the Commissioner for an 
order directing that office copies of the proceedings 
might be furnished to the Appellant to be used in the 
New Orleans' suit. The application was opposed on 
behalf of the assignees, and was refused on the ground 
that the adjudication had been annulled. 



Mr. De Gex supported the appeal. 



The 
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The Lord Justice Knight Bruce. 

There is no reason to doubt that the office copies 
will be dealt with in the American Court in a manner 
consistent with the justice of the case. Whether the 
Commissioner had or had not authority, we think that we 
have authority, and if the Lord Justice sees no objection 
I am disposed to make the order. 




Ex parte 
Sybrandt. 

In re 

NfiVlNS. 



The Lord Justice Turner concurred. 



Ex parte JOSEPH HARNDEN. 
In the matter of JOSEPH HARNDEN, a Bankrupt 



Fe6. n. 



rilHIS was the appeal of the Bankrupt from the de- Before The 

cision of Mr. Commissioner Goulbum, annexing ticks. 
to the Appellant's certificate of conformity a condition It is in general 

requiring payment of a composition on the debts proved, annexto a cer- 

ti6cate of con- 
The Bankrupt was a measurer of timber in Her Ma- j^Jj^n^ * X" 
jesty*s dock-yard at Chatham. He also carried on the ing any pay- 
business of an eating-house keeper at No. 4, Ivy Lane, ^*jg j^ ,^ 
Newgate Street, which was entirely managed by his wife, "pcc* ©^ debti. 
and he ascribed his failure to his having been induced fore, aBank- 

by her persuasion to carry on the business after it had ™P^ holding 

"^ '^ ^ a situation 

become a losing concern in the hope that it would im- under Goveni- 

P'^^^- small salaiy, 

v^n and cany ing 
on a trade 
which was entirely conducted by his wife, had been induced by her to continue it too 
long after it became a losing concern : Held, that the certificate ought not to have been 
made conditional on the Bankrupt paying annually out of his salary a sum towards pay- 
ment of his debts. 



Harnden. 
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1859. On the 28th of October, 1858, the adjudication was 

^"^^^^^^ made on the Bankrupt's own application; and on the 
Harnden. 5th of January, 1859, the Commissioner made the 
In re decision under appeal, awarding to the Bankrupt a cer- 
tificate of conformity of the second class, upon condition 
of the Bankrupt paying annually into the hands of the 
official assignee for distribution among the creditors who 
had proved, until they should have been paid the sum of 
7s. 6d. in the pound upon their debts, the sum of 20L so 
long as the bankrupt should retain his situation as a timber 
measurer in Her Majesty*s dock-yard at Chatham, 

The petition of appeal and affidavits in support of it 
stated that the Appellant's salary as measurer of timber 
was 150/. per annum, which was the whole of his income, 
with the exception of a small addition thereto derived 
from his having living with him, as a boarder, a person 
who was deaf and dumb, and for whose board including 
care and attendance the Appellant was paid IZ. a week. 
He further stated that he had to support and maintain 
himself, his wife and three children, and that it was 
essential to his retaining his situation that he should 
maintain a respectable appearance. No books of account 
were kept, the Bankrupt's wife not being a good writer, 
and chalking the reckonings on the wall only. 

Mr. Bacon and Mr. C Hall in support of the appeal. 

It has been held that the annexation of such conditions 
as that annexed to this certificate is contrary to the policy 
of the bankrupt law ; Ex parte Hammond (a). Ex parte 
Anderton (6). The effect of the decision under appeal, 
if it remained unaltered, would probably be to deprive 
the Bankrupt of his situation at once. 

Mr. 

(a) 1 Bkcy App. 479; S. C. (6) Ante, p. 108; S. C. I De 

6 De G., M. if O. 699. G.^J. 298. 
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Mr. Selwyn for the assignees. 1859. 

The condition annexed to this certificate is not like j^^^^, 
that made in HammondCs and AndertotCi Ccues, for it j^ re 
does not apply, as it there did, to some particular debts, Harndbw. 
but is general. The Act of Parliament permits the an- 
nexation of conditions and does not prohibit one of this 
description, than which none could be better adapted 
to the merits and circumstances of this particular case. 
Nor is there any foundation for the apprehension that 
it will lead to the loss of the Bankrupt's situation. 

Mr. Bacon in reply. 

TTie Lord Justice Knight Bruce. 

The Bankrupt's conduct has been imprudent, but not 
inexcusably so in my opinion. Much allowance may, I 
think, be made. We cannot justly censure him for per- 
mitting his wife to engage in business as she did, with 
the view of increasing their income. He has erred by 
want of firmness in not insisting on his own view of 
what was prudent and wise. But so large a portion of 
mankind err in the same way that it may be thought 
righteous overmuch to blame him severely for what is 
incidental to the nature of most of us. There seems no 
ground for impeaching his integrity or good intentions. 
It is to be regretted that he did not exercise more firm- 
ness. With respect to the want of account books, that 
also may be excusable in the circumstances of the case, 
the nature ot the business having been such as it was. 
The certificate may be unconditional and unfettered ; but 
seeing that it must be attributed to the Bankrupt's con- 
duct that matters proceeded to the length to which they 
went, it seems to me that the certificate can only be of 
the third class. We desire it, however, to be understood 

in 
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in any quarter in which it may be important to be under- 
stood, that by altering the class of the certificate we do 
not mean to cast the slightest imputation upon the Bank- 
rupt's integrity. 



The Lord Justice Turher. 

So far as respects the condition annexed to the certifi- 
cate, I confess that in my opinion it is not generally a 
prudent exercise of the discretion of the Court to annex 
such conditions. It is sending a man out into the world 
again to contract new debts without the means of paying 
them. In this case too regard is to be had to the interests 
of the public not to have the salary of one of their servants 
incumbered by such a condition. 

In disposing of the whole case, it must be borne in 
mind that it is one of a peculiar nature. It is not a 
case of a man carrying on trade himself with knowledge 
of failing circumstances, but the case of a man whose 
wife insists upon carrying on a trade representing to him 
that it will retrieve itself. 



With respect to the class of certificate, it must be of 
the third class, for we think that the bankruptcy was not 
caused by unavoidable losses and misfortunes. We can- 
not say that if the Bankrupt had exercised any firmness 
he had not the power of stopping the trading. The 
certificate must consequently be of the third class, but it 
will be immediate and unconditional, and no reflection 
is intended to be cast on the Bankrupt's character. 
The deposit will be returned, and the Respondents will 
have their costs out of the estate. 



AN 



INDEX 



THE PRINCIPAL MATTERS 



CONTAINED IN THIS VOLUME. 



ACCOMMODATION BILLS. 

See Certificate, 5, 7. 

ACQUIESCENCE. 
5e^ Public Company. 

ACT OF BANKRUPTCY. 
A trader's remaining abroad, with 
intent to defeat or de!ay his credi- 
tors, is, under the 67th section of 
the Bankrupt Law Consolidation 
Act, a continuing act of bankrupt- 
cy, whether his going abroad was 
or was not an act of bankruptcy. 

Where, therefore, a trader went 
abroad with intent to delay his 
creditors, so that his departure was 
an act of bankruptcy, and remained 
abroad, with the same intent, and 
a petition for adjudication was 
filed more than twelve months 
after his leaving England : — Held, 
that as he had, within twelve 
months before the filing of the pe- 
tition, been remaining abroad, with 
Vol. I. D 



intent to delay his creditors, the 
adjudication was not invalidated 
by sect. 88 of the act. 

An action brought by a bank- 
rupt in a British colony, in which 
action he disputes the validity of 
the adjudication, is a proceeding 
which, under the 2S3rd section of 
the act, will keep alive his right 
to dispute the adjudication. 

The Court refused to annul an 
adjudication on the ground of the 
objection that the bankrupt, having 
gone abroad, had not, within six 
months before the petition for ad- 
judication was presented, either 
resided or traded within the dis- 
trict of the Court in which it was 
filed, so that the petition could not 
be in the form prescribed by the 
89th sect, of the Bankrupt Law 
Consolidation Act. Ex parte Bun^ 
ny, In re Bunny. Page 119 

See Arrangement, 2. 

Order and Disposition, 6. 
D D.J. 
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ADJOURNMENT SINE DIE. 
See Examination. 

ADJUDICATION. 

See Act of Bankruptcy. 
Annexation. 
Arrangement, 2. 
Consolidation. 
Trading. 

ADJUDICATION ON BANK- 
RUPT'S PETITION. 

See Certificate, 10. 

ANNEXATION. 

The 12 & 13 Vict. c. 106, s. 98, pro- 
viding that, after a petition for 
adjudication is filed against one or 
more member or members of a 
firm, any petition for adjudication 
filed against any other member or 
members shall be prosecuted in 
the same Court as the first, and 
that the estate of the bankrupt or 
bankrupts shall vest in the as- 
signees under the first, applies to 
a case where the second petition is 
against all the members of the 
firm. 

^Vhere, under this section, an or- 
der of annexation had been made of 
a joint to a prior separate petition 
for adjudication, and assignees had 
been chosen under the separate 
adjudication, joint creditors as well 
as separate creditors voting in the 
choice, the Court of Appeal re- 
fused to discharge the annexing 
order or to annul the separate in 
favour of the joint adjudication. 
Px parte Green, In re Dales, p. 230 

See C0NS01.IDATI0N. 



ANNULLING. 
See Act op Bankruptcy. 
Trading. 

APPEAL. 
See Appropriation, 1. 
Deposit. 
Infant. 

APPROPRIATION. 

. 8. 8^ J., of Buenos Ayres, bought 
from Latham ^ Co., of that place 
in May and June, ten bills drawn 
by them on Latham Brothers, of 
Liverpool, the sellers giving an ex- 
press assurance that they would 
make remittances to Liverpool to 
meet them. On the 1st of August, 
Latham ^ Co, despatched bills to 
Latham Brothers, with a letter spe- 
cifically appropriating them to 
meet the first five of the purchased 
bills. On the 8tb of August, La- 
tham Brothers became bankrupt. 
On the 1st of September, Latham 4* 
Co. not knowing of the bankruptcy, 
despatched other bills to Latham 
Brothers, with a letter appropri- 
ating them to meet the other five 
purchased bills. There was evi- 
dence to show that the firms of 
Latham 4* Co. and Latham Bro^ 
thers were identical. 

Heldf that tbe first remittance 
was effectually appropriated to 
meet the first five purchased bills, 
whether the drawing and accepting 
houses were identical or not, and 
that the assignees of Latham Bro- 
thers held it for S. ^ J. to the 
extent of what was due on those 
bills. 
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Whether the second remittance 
having regard to the time when it 
was made, and to the time of the 
bankruptcy, was effectually appro- 
priated to meet the latter five pur- 
chased bills, qucere. 

A motion by 8. ^ J. before the 
Commissioner for an order to give 
effect to their lien was dismissed. 
Their solicitors in Engiand, some 
months afterwards, having ob- 
tained fVesh information, renewed 
the motion upon evidence giving a 
materially different character to 
the case: — Held, that the Commis- 
sioner was not precluded by the 
12th section of the Bankrupt Law 
Consolidation Act from disposing 
of the second application on the 
merits. Ex parte Imbert, In re 
Latham. Page 20 

ft, B, was in the habit of drawing 
bills on H. ^ Co,, banker s^ and 
of remitting bills to them to an 
amount fully sufficient to meet 
their acceptances. H, ^ Co. be- 
came bankrupt. At that time there 
were in the hands of holders for 
value undue bills to a large amount 
drawn by B. upon H, 8^ Co, and ac- 
cepted by them, hxxiH, 8^ Co. had 
misappropriated the greater part 
of the bills remitted to meet them : 
— Held, that B, could not claim to 
have returned to him such of the 
remitted bills as remained in the 
hands of H, 4* Co, at the time of 
their bankruptcy, but that they 
must be applied so far as they 
would extend in payment of the 
bills accepted by H. 8^ Co, Ex 
parte Carrich, In re Harrison. 154 



ARRANGEMENT. 

1. A creditor after notice of a peti- 
tion for arrangement may proceed 
by trader debtor summons, but 
does so at his peril, and may have 
to pay the costs of annulling an 
adjudication obtained by him. Ex 
parte Arnold, In re Arnold, 

Page S43 

2, Where, afler admitting a debt 
under a trader debtor summons, 
the debtor obtained protection 
under the arrangement clauses of 
the Bankrupt Law Consolidation 
Act, and the creditor petitioned 
for adjudication in bankruptcy, 
but did not proceed to obtain ad- 
judication, and adjudication was 
obtained on the petition by another 
creditor : — Held, that the adjudi- 
cation was valid. Ex parte Dales, 
In re Dales. 152 

9, Where an inspectorship deed, si- 
milar to that set out in Macnaught 
V. Russell (1 H. #• N, 611), had 
been executed by six-sevenths of 
the creditors of a firm more than 
three months before the service of 
a trader debtor summons : — Held, 
that there was sufficient probability 
of it affording a good defence to 
the demand to induce the Court to 
abstain from requiring the debtors 
to give a bond. Ex parte Swayne, 
In re Srvayne, 2Sii 

4. In 12 & 13 Vict, c. 106, s. 224, 
relating to arrangements by deed, 
the word '' creditors" includes those 
creditors with whom the arrange- 
ment has been entered into ; and 
semble also,. that, in general, when 
the debtors are a partnership, it 

D D 2 
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means separate as well as joint 
creditors. 

Where a deed of arrangement 
purporting to be made between 
the members of a firm and the cre- 
ditors of them, or of some or one 
of them, was not shown by the cer- 
tificate of the inspectors to have 
been executed by six-sevenths of 
the separate as well as of the joint 
creditors : — Heldt that the Com- 
missioner had rightly declined cer- 
tifying the execution of the deed. 

Whether the deed ought to have 
been executed by six-sevenths of 
each class of creditors, qucere. 

A case may exist in which the 
Court, though not satisfied that a 
deed is within the section, may, 
neverthele8s,with propriety, certify 
its execution, there being a discre- 
tion in such a case to be exercised 
according to the circumstances 
of it. 

All that was meant to be said in 
Ex 'parte Wilkes (\ Bank.Jpp. 458, 
S. C, 5 De G., M. ^ G. 418) was, 
that the property must be devoted 
to the creditors, not that it must 
be assigned in trust for them. 

Observations on the form of the 
particular deed before the Court. 
Ex parte Calvert, In re Calvert. 

Page 275 
See Office Fees. 

ASSETS AMOUNTING TO 

£150. 
See Certificate, 10. 

ASSIGNEES. 
1. Where the solicitor of a trader, 



declared bankrupt on his own pe- 
tition, held powers of attorney 
from friendly creditors to vote at 
the choice of assignees, and op- 
posed on insufficient grounds a 
proof which would have turned 
the choice, and carried it by his 
powers of attorney, another proof 
having been also omitted to be 
placed on the proceedings :— 
Held^ a proper case for setting 
aside the choice, although the pro- 
ceedings had advanced nearly as 
far as a declaration of dividend. 
Ex parte Carter, In re Robinson. 
Page 296 
2. Where circumstances are brought 
to the attention of the Court, 
raising a case of grave suspicion 
as to the conduct of an assignee, 
it is the duty of the Court to in- 
stitute a thorough examination 
into the case, although the com- 
plaint may not in the petition be 
placed on its true ground. E* 
parte Singlehurtt, In re Tristram. 

521 
See Annexation. 
Consolidation. 

ATTORNEY. 
See Assignees, 1. 
Surety. 



BANKER. 
See Short Bills. 

BANKRUPT. 
See Examination. 
Surrender, 
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BANKRUPTCY. 

See Act of Bankruptcy. 

Public Company. 

BILL OF EXCHANGE. 
Proof admitted on an acceptance 
which had been in blank at the 
date of the bankruptcy and had 
been filled up afterwards. Ex 
parte Bartleii, In re HennetU 

Page 308 
See Appropriation. 
Certificate, 5, 7. 
Double Proof. 
Promissory Note. 
Proof. 
Short Bills. 

BILL OF SALE. 
See Order and Disposition, 6. 



CERTIFICATE. 

1. A condition annexed to the grant 
of a certificate, that it should not 
protect the property or person of 
the bankrupt in respect of a parti- 
cular debt, was discharged as being 
contrary to the policy of the bank- 
rupt laws, though the bankrupt, in 
contracting the debt, had been 
guilty of gross misconduct towards 
the creditor. Ex parte Anderton^ 
In re Anderton. 108 

2. It is in general inexpedient to 
annex to a certificate of conformity 
a condition requiring any payment 
to be made in respect of debts. 
Where, therefore, a bankrupt, 
holding a situation under Govern- 



ment, at a small salary, and carry- 
ing on a trade which was entirely 
conducted by his wife, had been 
induced by her to continue it too 
long after it became a losing con- 
cern: — Held^ that the certificate 
ought not to have been made con- 
ditional on the bankrupt paying 
annually out of his salary a sum 
towards payment of his debts. Ex 
parte Hamden^ In re Hamden. 

Page 359 

3. Time bargains in stock, though 
they may be "gaming or wager- 
ing*' within the meaning of the 
sUt. 8 & 9 Vkt. c. 109, relating 
to games and wagers, are not so 
within the meaning of the ^Olst 
section of the Bankrupt Law Con- 
solidation Act. 

Held^ therefore, that the fact of 
a bankrupt having lost on several 
occasions by time bargains in con« 
sols and Turkish scrip more than 
ZOL in a day, did not make it in- 
cumbent on the Court to refuse 
him a certificate, though such 
transactions were blameable, and 
regard was to be had to them on 
the question of certificate. Ex 
parte Ryder, In re Ryder, 127 

4. Where the bankrupt had lost 
200/. on contracts for the pur- 
chase of railway shares, the Court 
refused to disturb a suspended 
certificate with protection, al- 
though the assignees opposed and 
appealed from the order. Whe- 
ther such a contract is an offence 
within the Bankrupt Law Cpnso* 
lidation Act, 1849, qucere? Ex 
parte Turner, In re Woodn «26 
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5. Where a bankrupt had been in 
the habit of accepting accommo- 
dation bills for a Scotch firm, 
which failed, receiving a commis- 
sion of one per cent, on such ac- 
ceptances: — Held, that a suspen- 
sion of the certificate for two 
years was not too severe a sen- 
tence. Ex parte White^ In re 
White. Page 255 

6. Where a bankrupt had sold under 
cost price goods purchased on 
credit, and this course of dealing 
had been to a considerable extent 
in time and amount : — -Held^ that 
it was sufficient evidence of the 
debts being contracted by fraud, 
and that the certificate had been 
properly refbsed. Ex parte Col- 
man, In re Colman. ^2$ 

7. On questions of bankrupts' cer- 
tificates, cases tainted with fraud 
or dishonesty are to be carefully 
distinguished from those which are 
affected merely by extravagance, 
carelessness or wildness of specu- 
lation. 

But where a bankrupt had con- 
tracted liabilities when hopelessly 
insolvent and had dealt largely in 
accommodation bilb, and had ob-^ 
tained a bill of exchange under 
circumstances amounting to an 
engagement not to negotiate it, 
which he had nevertheless done ; 
and had moreover, after a meeting 
of his creditors, at which it was 
understood that he was not to 
deal with his estate, given to one 
of them a security without the 
privity of the others : — Held, that 
the Commissioner's sentence, sus- 



pending the certificate for three 
years without protection, could 
not be mitigated further than by 
giving protection afVer an imprison- 
ment of two montbs. Em parte 
Brmn, In re Bronm. Page 299 

8. A solicitor, who defends an action 
brought against him by a client, 
ought to be able to show grounds 
of defence not merely available at 
law, but affording a moral justifi- 
cation of the defence. 

A solicitor removed by certiorari 
an action brought against him by 
a client in the County Court to a 
Duchy Court of Common Pleas, 
and it appeared that be had no 
good defence. On j udgment being 
recovered against him he was 
adjudicated bankrupt on his 
brother's petition : — Held, that 
his certificate was properly sus- 
pended for twelve months. Ex 
parte Blackhurst, In re Blackhurst. 

£19 

9i Certificate refused to a bankrupt 
on the ground that the proceed- 
ings in bankruptcy were taken 
collusively for his benefit, and that 
there were no assets whatever for 
distribution. Ex parte StUen, In 
reStUeri. 164 

10. Where an adjudication had been 
made on the bankrupt's own peti- 
tion, and the assets had not pro- 
duced 150/., but the assignees re- 
presented their belief to be that 
the assets, when ftilly realiied, 
would produce that amount, and 
there was evidence to that eflFect, 
and that their realisation had been 
delayed for the benefit of the es- 
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tate : — Heidt that the non-realiza- 
tion of 150/. was not sufficient 
ground for delaying the certiBcate. 
Ex parte Slater^ In re Slater^ 

Page ddl 

CHOICE. 

See Assignees, 1. 
Consolidation. 

CHOSE IN ACTION. 

See Order and Disposition, 1. 

COMMISSIONER. 

See Appropriation, 1 . 
Infant. 

CONCERT. 
See Trading. 

CONCORDATA. 
See Double Proof, 1. 

CONDITION. 

See CBRTIFICATEy 1, 2. 

CONSOLIDATION. 

AfVer two separate adjudications of 
bankruptcy had been made against 
two partners on their own peti- 
tions, a joint adjudication was 
obtained against both on the peti- 
tion of a joint creditor. An order 
of the district Court, consolidating 
the separate petitions with the 
joint petition, was held to be irre- 
gular, and was discharged, and 
the choice of assignees under it 
vacated. Ex parte Haines^ In re 
Powell. 238 

CONSTRUCTION OF DEED. 
See Partnbbshif. 



CONTRIBUTORY. 
IV. applied in writing for shares 
in a joint stock company, subject 
to a condition that he should have 
the supplying of certain articles 
required by the company. Shares 
were allotted to him, but the com- 
pany never having come to any 
definite arrangement as to his sup- 
plying them with the articles men- 
tioned in the condition, he neither 
signed the articles of association, 
paid any deposit, nor did any act 
amounting to an unqualified ac- 
ceptance of the shares. The com- 
pany being afterwards wound up 
in the Court of Bankruptcy, under 
the Joint-Stock Companies Act, 
1666— Z/e^, reversing the decision 
of the Commissioner, that W.'s 
name ought not to be placed on 
the list of contributories. In re 
Sunken Vesiels Recovery dmpany^ 
WoocPs Case. Page £65 

COPIES. 

See Proceedings. 

COPYRIGHT. 

See Order and Disposition, 7. 

COSTS. 
See Arrangement, 1. 

COVENANT. 
See Order and Dispositiok, 5. 



DEED, CONSTRUCTION. 
Set Partnership. 

DELAYING CREDITORS. 
See Act of Bahxeuftct. 
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DEPOSIT. 
Where by an accident a petition of 
appeal in bankruptcy did not reach 
the registrar's office in office hours 
on the last day for entering it, but 
was on that day tendered to one 
of the clerks in the office at his 
residence, who declined to receive 
it, doubting his authority to do so, 
the Court ordered the petition to 
be received as of that day without 
prejudice to any objection. Ex 
parte Harrison^ In re Harrison. 

Page 175 

DISPUTING ADJUDICATION. 
See Act of Bakkroptcy. 

DOUBLE PROOF. 
1. A, and B. were partners at Liver' 
pool, and A., B, and C. at Pernam- 
buco. Each 6rm traded under 
the name of A., B, ^ Co. A., B. 
and C. being in advance to A. and 
jB., drew bills upon them, which 
they accepted. A. and B. became 
bankrupts, and afterwards A.f B. 
and C became *' fallidos," accord- 
ing to the Brazilian law, and en- 
tered into a concordata with their 
creditors according to the same 
law, which does not adopt the 
English practice in bankruptcy of 
distributing joint estate among 
joint creditors, and separate estate 
among separate creditors, nor that 
adopted in Ex parte Moult and Ex 
parte Hinton, of excluding a holder 
of bills drawn by one firm on 
another, consisting partly of the 
same partners from double proof: 
— //eW, by Lord Justice Turner, 
agreeing with the Commissioner, 



dissentiente Lord Justice Knight 
Bruce: --l. That Ex parte MouU 
and Ex parte Hinton have been 
too long decided to be departed 
from in this Court. 2. That ac- 
cording to those authorities the 
bill holders, having received a 
dividend under the concordata, 
were not entitled to prove under 
the English adjudication, the dif- 
ferences between the concordata 
and an English bankruptcy, and 
between the practice io England 
and the BraxiU, not being suffi- 
cient in the opinion of Lord Jus- 
tice Turner to constitute a valid 
distinction between the above 
cases and the present. Ex parte 
GoUUmid, In re Deane. Page 67 
• The rule against double proof 
refused to be extended to a case 
where one of the proofs was made 
under a decree for the administra- 
tion of the trusts of a deed for the 
benefit of creditors. 

The 1 83rd section of the Bank- 
rupt Law Consolidation Act, em- 
powering the Commissioner to 
expunge proofs, is not confined to 
cases where new evidence is ad- 
duced. Ex parte TkortUon, In re 
Jobion. 324 



ELECTION. 
See Partnership. 

EVIDENCE. 
See Double Proof, 2« 

EXAMINATION. 
A bankrupt, on his last examinationi 
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stated that he had uot the means 
of verifying the first item in his 
cash account, dated about a year 
before the bankruptcy, by any 
earlier cash account, although he 
could verify it by other means, and 
stated that he had not the means 
of furnishing any better accounts. 
The Registrar, acting for the Com- 
missioner, adjourned the bank- 
rupt's examination sine die, with 
liberty to apply to the Court 
again: — Ordered on appeal, that 
the bankrupt should be at liberty 
to go before the Commissioner, 
and give such further explanation 
of his accounts as he* was able. Ex 
parte Riley, In re Riley. Page 339 

EXECUTION. 
See Order and Disposition, 7. 

EXPUNGING. 
See Double Proof, 2. 



FEES. 
See Office Fees. 

FOREIGN LAW. 
Sfff Double Proof, 1. 

FRAUD. 

See Certificate, 6, 7. 
Infant. 
Trading. 



GAMING. 
See Certificate, 3. 



INDORSEMENT. 
See Promissory Note. 

INFANT. 

Where an infant had obtained a 
loan on a representation, which he 
knew to be false, that he was of 
age : — Heldt that a proof for the 
loan was properly admitted in 
bankruptcy. 

Where an ordinary proof had 
been at first admitted in such a 
case, without the circumstances of 
the bankrupt's infancy and of the 
fraudulent representation having 
been referred to i^Held, that the 
question ought not to be brought 
before the Court of Appeal in the 
first instance, on appeal from an 
order expunging the proof. Unity 
Joint Stock Mutual Banking Ai- 
sociation. Ex parte, In re King. 

Page 243 

INSPECTORSHIP. 
See Arrangement, 3, 4. 



JOINT AND SEPARATE 
ADJUDICATION. 

See Annexation. 
Consolidation. 

JOINT AND SEPARATE 

CREDITORS. 

See Arrangement, 4. 

JOINT AND SEPARATE 
DEBT. 
See Double Proof, I. 
Merger. 
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JOINT STOCK COMPANY. 

Set Contributory. 
Winding-up Acts. 

JUDGMENT. 
See Mbrobr. 

Public Company. 

JURISDICTION. 
Se€ Appropriation, 1. 
Imiamt, 



LANDLORD AND TENANT. 
See Ordbr and Disposition, 5. 
Sbt-Ofi. 

LIEN. 
See Appropriation. 

Order and Disposition, 5. 



MERGER. 
Two partners, actiog by one of tbem, 
bought goods, and afterwards the 
vendor, with notice of the partner- 
ship, brought an action and re- 
covered judgment against the one 
partner alone, and issued execution, 
which was, however, defeated by an 
acy udication of bankruptcy against 
him, followed by an adjudication 
against his partner : — Heldy that 
the original debt was merged in the 
judgment, and that there could be 
no proof upon it against the joint 
estate. Ex parte Higgins, In re 
Tyler. Page ft\$ 



MORTGAGE. 

A solicitor paid off with his own 
money a mortgage debt on a 
client's property, which was there- 
upon reconveyed to the client. 
The solicitor took the title deeds 
by way of equitable mortgage 
with a written memorandum. Af- 
terwards he induced another client 
to advance a Bmaller sum on a 
proposed mortgage of the pro- 
perty. The mooey was paid to 
the solicitor by the second client, 
and a mortgage was prepared for 
execution by the first client, who, 
however, never executed it, nor 
was aware of the intended security. 
The title deeds were kept by the 
solicitor apart from other deeds of 
the mortgagor, but wtr« not placed 
in any box of tlie proposed mort- 
gagee. On the solicitor becoming 
bankrupt, — Heid^ that the second 
client had a valid security on the 
property as against the assignees, 
and the property having been sold 
by arrangement, Held^ that he was 
entitled to be paid hfs principal and 
interest and costs in priority to any 
claim on the part of the assignees 
and in respect of the residue of the 
sum secured. Ew parte Hirtzelj 
In re Every, Page 334 

' See Order and Disposition, 1, 3, 
4.7. 



NEGLIGENCE. 
See MoRTOAOE. 

NEWSPAPER. 

See O&DBR AND DiBPOaiTtON, 7. 
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NOTICE. 
See Order and Disposition^ 3, 4. 



OFFENCE. 

8te Certipicatei 4. 

OFFICE FEES. 

Where, by the terms of an arrange- 
ment under the control of the 
Court, in pursuance of the Bank- 
rupt Law Consolidation Act, a 
composition of 7<. 6<i. in the pound 
was to be paid, and the estate of 
the Petitioners was to vest in the 
official assignee until sudi pay- 
ment, when it was to revest in the 
Petitioners i—ZTe^, that the ad 
valorem fees payable under the 

* 54th section of the act attached, 
though the revesting took effect, 
the composition having been paid 
without the further interposition 
of the Court or the official assignee. 
Ex parte Vero, In re Vero. 

Page 309 

OFFICIAL MANAGER. 

See Public Company. 

ORDER AND DISPOSITION. 
1. B^ assigned his reversionary interest 
in a fund in Court to r», who ob- 
tained the common stop order. 
7*. afterwards mortgaged this in- 
terest to H,^ but no fresh stop 
order was obtained. T. became 
bankrupt before the reversionary in- 
terest came into possession i-^Held, 
that it passed Co his assignees in 



bankruptcy free from the mortgage, 
as having been within his order 
and disposition at the time of his 
bankruptcy, with the consent of 
the true ownen 

Held, also, that this result was 
not prevented by the fact that T. 
had acted as the solicitor of H. in 
the mortgage transaction, and that 
H. relied on his doing whatever 
was necessary to make the secu- 
rity perfect, or by the fact that B. 
knew of the mortgage. BartUU 
V. Bartleit. Page 1 

%, In June, T., the solicitor of the 
Plaintiffs, in an administration 
suit, assigned his costs as a se- 
curity for a debt Notice of this 
assignment was given to the Plain- 
tiffs and to the executors of the 
testator in the cause. In August^ 
an order was made on further 
directions for payment to 2*. of the 
Plaintiffs' costs out of the funds 
brought and to be brought into 
Court, after satisfying certain 
prior demands. In Ociober^ T. 
became bankrupt. The fund in 
Court at the times of the order on 
further directions and of the bank- 
ruptcy, was insufficient to pay the 
charges prior to T»9 costs, but in 
January following a fund was 
brought in by the executors ap- 
plicable to payment of those costs. 
No stop order was ever obtained 
by the assignee of the costs. 

Held, that this fund did not pass 
to the assignees in bankruptcy as 
having been within the order and 
disposition of the bankrupt with 
the consent of the true qwiier, but 
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belonged to the assignee of the 
costs. Day v. Day, Page 1 8 

9. A holder of shares in a railway 
company which was subject to 
the provisions of the Companies 
Clauses Consolidation Act, 1845, 
was one of the secretaries of the 
company and a solicitor. He 
borrowed money of a client on a 
deposit of the certificates of the 
shares, but no further notice of 
the deposit was given to the com- 
pany. On the solicitor becoming 
bankrupt, held^ that the shares 
were in his order and disposition 
with the consent of the client. 

Whether an equitable mortgage, 
valid against assignees in bank- 
ruptcy of the mortgagor, can be 
made of railway shares, quctre. 

Ex parte Smyths S Mont, Deac. 
Sf De Gex, 687, observed upon 
and distinguished. Ex parte Boul- 
ton, In re Skelchley. S7 

4. Mortgagees of a cargo on board 
a ship on the coast of Afrka sent 
no notice of their security to the 
captain till two months after the 
date of the mortgage, during all 
which time and more the ship was 
lying off that coast, nor was any 
notice received by the captain till 
af^er the mortgagor had become 
bankrupt : — Held, that affidavits 
of these facts and of their having 
been opportunities of earlier com- 
munication with the vessel, con- 
stituted a sufficient primi facie 
case for an application ex parte 
for an order for a sale of the 
cargo as being in the reputed 
ownership of the bankrupt, with 



the consent of the true owner, ac- 
cording to the practice adopted in 
Ex parte Heslop, I Bank. App. 
77 \ S,C. \ D. M. ^ G. 477 ; 
Ex parte Lucas, In re Gwyer. 

Page 293 

5, The rent of a cotton mill was 
made payable half a year in ad- 
vance, and the tenant covenanted 
with the landlord to keep in the 
mill machinery of the value of 
8,000/., as a security for the rent. 
The lessee became bankrupt, no 
rent being due. The official as- 
signee immediately entered, and 
claimed to be entitled to remove 
the machinery before the next in- 
stalment of rent became due, 
which claim the landlord re- 
sisted, gn the ground that the co- 
venant gave him a lien on the 
machinery: — Held, that the pro- 
vision as to reputed ownership 
applied, and that the assignee 
was entitled to remove the ma- 
chinery, Shuttleworth v. Hemanum, 

6. The 125th section of the Bank- 
rupt Law Consolidation Act (12 
& 18 Fict. c. 106), relating to 
goods in the order and disposition 
of a bankrupt " at the time he 
becomes bankrupt,*' extends to 
goods which are in his order and 
disposition at the time of bis com- 
mitting any act of bankruptcy 
capable of supporting the ad^ 
judication, though such act be 
prior to the act on which the ad- 
judication is founded. 

Per the Lord Justice Turner, 
The Act for the Registration of 
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Bills of Sale (17 & 18 Vict. c. 36) 
does not narrow the application of 
the doctrine of reputed owner- 
ship, 5tof?j/?ei(/ v. Cu6t//. Page 168 
7. B. was the sole proprietor of 
certain newspapers published by 
him on premises of which he was 
the rated occupier, and he was the 
owner of the type and plant used in 
the publication. He mortgaged 
the newspapers, type and plant to 
F,f who took no steps to alter the 
registration of proprietorship. The 
sheriff, under an execution issued 
by a creditor of B., and though 
possession was demanded by F., 
remained in possession till fi. had 
become bankrupt, which took 
place af\er two days. 

Held, that the right of publish- 
ing a newspaper is goods and 
chattels within the meaning of the 
enactment of the Bankrupt Law 
Consolidation Act as to reputed 
ownership. 

Held, that the type and plant 
were not within the order and 
disposition of the bankrupt at the 
time of his bankruptcy, with the 
consent of the true owner, but 
that the right of publication of the 
newspapers was not capable of 
seizure by the sheriff, and that as 
the bankrupt continued the sole 
registered proprietor, and nothing 
had been done to make it ap- 
parent that he was not the 
sole owner, the doctrine of re- 
puted ownership applied to the 
newspapers, Ex parte Foss, In re 
Baldwin, 176 



PARTNERSHIP. 
A deed of partnership for life be- 
tween two solicitors contained a 
covenant, that on the death of 
either the survivor should, during 
the joint lives of himself and the 
widow of the deceased partner, 
pay to such person or persons as 
the deeeased partner should ap- 
point, an annuity of 200/. per 
annum, or one-fourth of the an- 
nual profits of the survivor, as the 
survivor should elect, and also 
provided for the admission on 
certain conditions of a son of the 
deceased partner into the ** said** 
partnership business. One of the 
partners by an antenuptial settle- 
ment, made shortly af\er tbe exe- 
cution of the partnership deed, 
exercised the power of appoint- 
ment in favour of his wife, and 
several years afterwards died 
greatly indebted to the firm. 
The survivor continued to prac- 
tise as a solicitor for some years, 
and realized profits by his busi- 
ness, if estimated without regard 
to the former business, but they 
were insufficient to make good the 
outstanding liabilities of the late 
partnership, and he became bank- 
rupt without having made any 
payment to the widow of tbe de- 
ceased partner or electing between 
the two modes of payment men- 
tioned in the articles. Held, 

1. That the assignees were en- 
titled to make the election. 

2. That on their electing not to 
pay the annuity of 200/., the widow 
had no [proveable demand, the 
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business carried on by the sur- 
vivor being, according to the true 
construction of the deed, a con- 
tinuation of the partnership busi- 
ness, and the payments made on 
account of the partnership being 
properly set off against the profits 
of the sole business, Ex parte 
Harper, In re Jones. Page 54 

See Annexation. 

Appropriation, 1. 

Consolidation. 

Double Proof. 

Merger. 

PETITION. 
See Deposit. 

PETITION FOR ADJUDICA- 
TION. 
See Act of Bankruptcy. 

PETITION TO WIND UP. 

See Winding-up Acts. 

PRACTICE. 
See Deposit. 

Double Proof, 2. 

PRINCIPAL AND SURETY. 

See Surety. 

PRIORITY. 

See Mortgage. 

PROCEEDINGS. 
OflBce copiei of proceedings in a 
bankruptcy which had been an- 
nulled ordered to be delivered to 



a creditor for the purpose of being 
used by him on a trial abroad. Ex 
parte Sybrandt, In re Nevins, 

Page 857 

PROMISSORY NOTE. 
An additional signature to a pronnis- 
sory note placed there tome years 
after the date of the note which 
was payable on demand ; — Held, 
not an alteration rendering the 
note void, but an addition in the 
nature of an indorsement, although 
on the face of the note. Ex parte 
Yates, In re Smith. 137 

PROOF. 

The bolder of a bill of exchange, 
who has received from the drawers 
sums of money in part payment of 
it^ is not entitled to prove against 
the estate of the bankrupt acceptor 
for the full amount of the bill, but 
only for what remains due upon it 
afler deducting all the sums paid 
in respect of it by the drawers 
before the proof is tendered, 
whether such payments were made 
before or after the bankruptcy. 
Ex parte Tayler, In re Houghton. 

112 
See AssiONSBs, I. 

Bill op Exchange. 

Double Proof. 

Infant. 

Partnership, 

Surety. 

PROTECTION. 
jSee Arrangement, 2. 
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PUBLIC COMPANY. 

The provisions of 7& 8 Vtci. c. Ill, 
as to the bankruptcy of Joint Stock 
Companies, continue applicable to 
a company until its affairs have 
been finally wound up as regards 
its creditors, and it may therefore 
be adjudicated bankrupt under 
that act af\er it has ceased to carry 
on business and has been dissolved 
by act of law. 

Afler an order had been made 
under 11 & 12 Vict. c. 45, for 
winding up a company and official 
managers appointed, a creditor 
sued the company with a view of 
obtaining a judgment upon which 
to found an act of bankruptcy. 
The official managers appeared in 
the action and afterwards allowed 
judgment to go by default : — Heldf 
that though the action was ir- 
regular, as it ought to have been 
brought against the official mana- 
gers, yet after judgment it was 
too late to take the objection. 

By a judge's order made in the 
action it was directed that the 
judgment, when obtained, should 
not be available for any other pur- 
pose than to make the company 
bankrupt : — Held, that this order 
did not prevent the creditors, when 
judgment had been obtained, from 
being within the meaning of 7 & 8 
Vict, c. Ill, s. 5, "in a situation 
to sue out execution," and that the 
judgment was a good foundation 
for an act of bankruptcy : — Held, 
on the construction of the statutes 
7 &8 Vict.c. Ill, 11 & 12 net. 
c, 45, and ^0 & gi Vict. c. 78, that 



a valid adjudication in bankruptcy 
may be made against a company, 
though an order for winding up 
the company has been made and 
an official manager appointed be- 
fore the company has committed 
any act of bankruptcy. The bank- 
ruptcy, however, does not, under 
such circumstances, divest the es- 
tate out of the official manager, 
but is available only for the pur- 
pose of appointing creditors' as- 
signees to act as creditors' repre- 
sentatives in the winding-up by 
the official manager. In re LoU" 
don and Eastern Banking Corpora^ 
tion. Page 191 

See Contributory. 
Winding-up Acts. 



RAILWAY SHARES. 

See Certificatb, 4. 

Order and Disposition, 3. 

REGISTRAR. 
A Registrar appointed to act in the 
place of a Commissioner under the 
17 & 18 Vtct. c. 119, 8. 6, has. 
no jurisdiction afler the Commis- 
sioner's death. Ex parte CorleSj 
In re Palmer. 354 

REGISTRATION. 
See Order and Disposition, 6. 

RELATION. 

See Order and Disposition, 6. 

REMOVAL. 
See AssioNSBs, %. 
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RENT. 
See Set-Off. 

REPUTED OWNERSHIP. 
See Order and Disposition. 

RETURN PROCEEDS. 
See Appropriation. 



SCRIP. 

See Certificate, S. 

SEPARATE ADJUDICATION. 

See Annexation. 
Consolidation. 

SET-OFF. 
An agreement for a lease of a mill 
provided that the machinery on 
the mill at the commencement and 
expiration of the tenancy should be 
valued, and the increase or dimi- 
nution in value paid by the lessor 
or lessee, as the case might be. 
The lessee became bankrupt, hav- 
ing improved the machinery. The 
assignees elected not to continue 
the tenancy, and the value of the 
improvements was ascertained: — 
Hhldf that against this amount the 
landlord might set off the rent and 
also a demand for goods sold and 
delivered. Ex parte Hope, In re 
Hanson, Page St72 

See Partnership. 

SHARES. 
See Certificate, 4. 

Order and Disposition, 3. 



SHERIFF. 
See Order and Disposition, 7. 

SHORT BILLS. 
Undue bills of exchange were from 
time to time remitted to a banker 
by a customer and indorsed to the 
banker. The course of dealing 
was that the bills were not entered 
short, but though they were dis- 
tinguished in the account as bills, 
the full amounts were entered in 
the cash column under the dates 
on which the bills were paid into 
the bank, and the customer was at 
all tiroes at liberty to draw cheques 
to the extent of the balance in his 
favour, as appearing on the ac- 
count thus made out, interest was 
allowed by the banker upon the 
bills only from the time when their 
amount was received. 

Heldf that in the absence of 
evidence of the customer's ac- 
quiescing in or authorising the 
banker's treating the bills as 
his own from the time of their 
being paid in they remained the 
property of the customer, subject 
to the lien of the banker for his 
cash balance, that the banker had 
no right to negotiate them unless 
the balance of the accoant was in 
his favour, and that on the bank- 
ruptcy of the banker such of them 
as remained in his hands in specie 
did not pass to his assignees, but 
subject to such lien as above 
mentioned belonged to the cus- 
tomer. 

The observations of Lord£Uofi 
in Ex parte Sargeant (1 Aue, 159) 
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explained. Ex parte Barkworth, 
In re Harrison. Page 140 

SINE DIE. 
See Examination. 

SOLICITOR. 

See Certificate, 8, 

Order and Disposition, 1, 3. 

STOCK JOBBING. 

See Certificate, 3, 4. 

STOP ORDER. 
See Order and Disposition, 2. 

SUMMONS. 

See Arrangement, 2. 

Trader Debtor Summons. 

SURETY. 
Id 1855, R,f and H. as his surety, 
gave to G. a bond for 2,000/. R. 
gave to H. by way of indemnity a 
warrant of attorney. In 1 858, G., 
without the knowledge o£R., gave 
up the bond to H.f and received 
in satisfaction for it the promissory 
note of H, for the sum remaining 
due. R. at the same time assigned 
all his property to H. in satisfac- 
tion of the liabilities under which 
JE[. had come for him. In the fol- 
lowing month R» became bankrupt, 
and the warrant of attorney and 
the assignment became void as 
against the assignees : — Held, that 
the dealings between H and G. 
had not taken away the rights of 
of H. against R,, and that H. 
having paid the debt was entitled 
Vol. I. E 



to prove against R.'« estate. Ex 
parte Allen, In re Roberts. 

Page 317 

SURRENDER. 

Where it is consistent with public 
justice and for the interests of the 
creditors that the bankrupts should 
surrender, an order will be made 
for that purpose, although the 
statutory time has^expired and the 
assignees object. Ex parte Skel- 
ton. In re Skelton. 227 



TIME. 
See Act of Bankruptcy. 
Public Company. 
Surrender. 

TIME BARGAIN. 

See Certificate, S. 

TRADER DEBTOR SUMMONS. 

The assignor of a debt cannot, with- 
out the assignee, proceed against 
the debtor by trader debtor sum- 
mons. 

Whether on a trader debtor 
summons the debtor is entitled to 
summon and examine the creditor 
or any other witness, qucere. Ex 
parte Taylor, In re Taylor 850 
See Arrangement, 1, 2, 8. 

TRADING. 

Property stood settled in trust for H. 
for life, with a limitation over to 
his children on his death or bank- 

E D.J. 
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ruptcy. On 2Srd June^ 185 J, H. 
was adjudged bankrupt on his own 
petition. In October, 1 857, he ob- 
tained his certificate. In jlpril, 
1858, a creditor of H., who had 
before the bankruptcy sued him to 
outlawry, and had notice of the 
adjudication at the time of its 
being made, presented a petition 
to annul, with a view to obtain the 
benefit o£ H.'s interest in the set- 
tled property. The result of the 
evidence was that the bankruptcy 
had not been concerted in order to 
determine H.*s life interest, but 
that H. had made himself bank- 
rupt in consequence of his being 
under arrest for debt : — Held, that 
no case of fraud being made out 
against the bankrupt, the applica- 
tion to annul was too late, and that 
the settled fund must be paid over 
to the children. 

Held, also, that there being un- 
paid debts which became due when 
H was a trader, the adjudication, 
though made on his own applica- 
tion, was not liable to be annulled 
on the ground that he had not for 
many years been a trader. Ex 
parte Adams, In re Harvkes. 

Page 250 



VEXATIOUS DEFENCE. 

See Certificate, 8. 



VENUE. 

See Act of Bankruptcy. 



WAGERING. 

See Certificate, 3. 

WARRANT OF ATTORNEY. 

See Surety. 

WINI)ING-UP ACTS. 
A person claiming to be a creditor of 
a limited company served a de- 
mand under sect. 68 of the Joint 
Stock Companies Act, 1856, and 
the company not having paid, 
secured or compounded for the 
sum claimed, he presented a peti- 
tion for winding-up. It did not 
appear that there was any ground 
for supposing the company unable 
to pay its debts, and the company 
disputed the debt, there being un- 
settled accounts between the com- 
pany and the Petitioner, so that it 
could not, on the materials before 
the Court, be ascertained whether 
anything was due to the Petitioner 
or not. 

Held, that the petition ought not 
to be dismissed^ but it was ordered 
to stand over till it had been ascer- 
tained by proceedings at law whe- 
ther the Petitioner was a creditor 
or not. In re Rhydydefed Colliery 
Company, Glamorganshire. 

Page 260 
See Contributory. 
Public Company. 
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